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PREFACE. 



The Editor takes the opportunity of completing a 
Second Volume, to repeat his acknowledgments of the 
invariable courtesy shown him by aU the Judges con- 
suited, in collecting these Cases. Unrestricted use 
of the valuable notes of the Lord Chief Justice Tindal 
and Mr. Baron Parke has been allowed him, by the 
kindness of those learned Judges. The reasons of the 
judgments have been taken almost entirely fix>m those 
notes ; where no reason is given, the principle for the 
most part obviously follows fix)m the statement. For 
the marginal notes, the Editor is responsible. 

TufPLi, July 8y 1844. 
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REX V. RICHARD CHARLES CLAREMONT SMTTHE 

PARKER. 

It is an oflfence within 7 & 8 6. 4, o. 29, 8. 68, to obtain goods on payment of 
a cheque really drawn by the prisoner on bankers to whom he is unknown, 
and with whom he has no account, he representing that he has an account, 
and knowing that the cheque will not be paid. The indictment may al- 
lege the false pretence to be that the cheque was a good and genuine order 
for the payment of, and of the yalue of the sum specified. 

The prisoner was tried before Mr. Babon Parke^ at 
the Spring assizes, 1837, for the city of Gloucester, 
for obtaining money by false pretences. 

The following is an abstract of the indictment : — 
That before the time of committing the offence 
thereinafter mentioned, one William Mann, a gold and 
silversmith at the parish of St. Michael, had agreed to 
sell to prisoner a certain watch and watch-chain for 
25Z., and to deliver the same on payment of said 25Z., 
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and that prisoner agreed to buy such watch and chain 
on the said terms ; that prisoner being a person of de- 
ceitful and subtle mind and disposition, and intending 
to cheat and defraud said William Mann of the goods 
aforesaid, on the 27th of *December, 1836, did 
produce and tei;ider a certain paper writing to said 
William Mann as and for a true and valuable order 
for payment of 252., and as payment of said watch 
and chain, which writing was as follows :— ' 

" 6Ui January, 1887. 

" 251. To Messrs. Stuckey and Co., Bankers, Bris- 
tol. — Pay the bearer twenty-five pounds. 

" K. C. C. Smythe Parker." 

And did unlawfully, &c., pretend to said William 
Mann, upon his (prisoner's) so producing and tender- 
ing said paper writing, that it would be a true and 
genuine order for payment of 25?., and of the value of 
25Z., and that 25Z. would be payable on the day of the 
date of said paper writing, to bearer of same, upon 
presentment at the banking-house of Vincent Stuckey 
and others, by means of which said false pretences 
prisoner unlawfully, &c., obtained said watch and 
chain. 

Second count charges that said B. C. C. Smythe 
Parker having so agreed, and being such evil-disposed 
person, did produce and tender a certain other paper 
writing to said William Mann as and for a true and 
genuine order for payment of money as follows (cheque 



" REX V. PAEKEiU— 1887. 10 

set out aa above) , and did by such tendering and pro- 
duction unlawfully and knowingly, &c., pretend that 
such paper writing was a true and genuine order for 
payment of the sum of money specified on the face of 
it, at the banking-house of Vincent Stuckey and others. 

Third count charges that said B. C. C. Smythe Par- 
ker so agreed with said William Mann as aforesaid, 
and being an evil-disposed person, did produce and ten- 
der a certain other paper writing to said William Mann 
for the price and payment for the goods, which said 
writing is as follows (cheque set out as before), and 
did unlawfully, &c., pretend to said *William 
Mann that said paper writing was a true and "* 
genuine security for the payment of 25Z., by means of 
which said false pretence he, the said B. C. C. S. Par- 
ker did unlawfully, &c., obtain from said William 
Mann a watch of the value of 201. and a watch-chain 
value 51. 

Fourth count charges that said B. C. C. S. Parker, 
unlawfully, &c., did pretend to said William Mann that 
a certain other paper writing which he then produced 
to said William Mann, and was as follows (cheque set 
out), was a good and genuine order for payment of said 
25Z., and of the value of 25Z., by means of which said 
last-mentioned false pretence he obtained a watch 
value 20Z., and a watch-chain value 51. 

It appeared in evidence that the prisoner, on the 
27th of December, 1836, went into the prosecutor's 
shop, who was a jeweller and silversmith at Gloucester, 
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and said that he wished to buy a gold watch for a 
birth-day present for his wife. He selected a watch 
and chain which were charged at 262. 68.^ but the pri- 
soner requested to know the lowest price for ready 
money. The prosecutor agreed to let him have the 
watch and chain for 25Z. down. The prisoner re- 
quested some paper to write a cheque, and on being 
asked on what bank, he said, on a ^^ Bristol bank, and 
that any of the coachmen would take it down and get 
it cashed." He then commenced writing a cheque, 
and whilst so doing, he asked the prosecutor to keep 
the cheque till the 6th of January, to which he ulti- 
mately agreed. The cheque was then finished, and 
dated the 6th of January, and signed, and was in the 
form stated in the indictment. On receiving it the 
prosecutor delivered the watch and chain to the pri- 
soner. The prisoner on different occasions before the 6th 
of January requested the prosecutor to delay present- 
ing the cheque, promising to bring the money before, 
and saying at *one time that he had lOOOZ. in 
Stuckey's bank, which he did not then wish to 
disturb, but no money was paid to the prosecutor. 
The cheque was presented after the 6th, and it was 
dishonored. It was proved that the prisoner had no 
account with Messrs. Stuckey and Company on the 
27th of December, or before or afterwards, and was an 
entire stranger to them. The watch and chain were 
soon afterwards pawned by the prisoner. 

An objection was taken by the prisoner's counsel to 
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the first count of the indictment^ on the ground that 
the false pretence therein stated was not a false pre- 
tence of an existing fact, and that the other counts 
were not proved. The learned Judge thought it right 
to take the opinion of the jury on the facts, there 
being, as it seemed to him, a question as to the mean- 
ing of the terms, " true, good and genuine," in the 
third and fourth counts ; whether they meant merely 
that the instrument was signed by the person whose 
name it bears, or that it was drawn by a person having 
fimds in the banker's hands, or having a right to draw 
such a draft ; and the learned Judge left two questions 
to the jury, who found, 

1. That the prisoner, before the completion of the 
sale by the delivery of the goods, represented to iiie 
prosecutor that he then had an account with bankers 
at Bristol, trading under the firm of Stuckey and Co., 
and then had a right to draw on them, though he post- 
poned the date of the cheque for his own convenience 
only to a future day ; that such representation was 
false ; and that the prisoner at the time of making 
such representation knew it to be so. 

2. That he represented to the prosecutor before the 
completion of the sale by the delivery of the goods, 
that the cheque would be paid on presentment on or 
after the day of the date, and that he then had no 
reasonable ground to believe that it would be *paid 

at that time, or that he would be able to provide 
funds to pay it. 
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This case was argued in Easter Term, 1837, before 
all the Judges except Gurnet, B. 

Francillon for the prisoner. 

This conviction cannot be supported on any of 
the counts of this indictment. The pretence set out 
in the first count is referable to a future event, and 
is in the nature of a promise that the cheque should be 
paid ; it is not a pretence of any existing fact, nor in 
any way applicable to existing facts; it is a promise, 
not a pretence. In order to bring the case within the 
statute, the pretence must be of some fact either exist- 
ing or past. Bex v. Goodall, Russ. and Ry. 561, is 
a strong authority in point. The pretence there was, 
that goods would be paid for on delivery, and the 
Judges held the case not within the statute ; that it 
was a promise merely, and that common prudence and 
caution might have prevented the injury. So here it 
was for the prosecutor to have inquired whether the 
prisoner was in a condition to keep his promise that 
the cheque should be paid. Rex v. Douglas, 1 Moody's 
C. C. R. 462, is also in point. There the pretence laid 
was, that the prisoner would tell the prosecutor where 
his missing horses were, and it was held ill, and that 
the allegation should have been that he knew where 
the horses were. As to the second and third counts, 
the meaning of the words, " true and genuine order," 
and "good and genuine security," is the same, namely, 
that the cheque on the face of it was what it purported 
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to be, the prisoner's order for the payment of money, 
and so genuine. 

Lord Abinger. If so, the pretence is not false, and 
you are entitled to an acquittal on the facts on those 
counts. 

*If the meaning of the words be, that the cheque 

[61 
was true and good in respect that it would be 

paid, thei^ those counts are nothing more than a repe- 
tition of the first count, and open to the same objections. 
As to the fourth count, the addition to the words " of 
the value of 25Z." does not carry the case any further; 
they only mean that the liability on the cheque is for 
25Z., and though the cheque may be dishonored, the 
drawer would stiU be Uable, and so in contemplation 
of law, the cheque would be of value. 

BpSANQUET, J. The cheque is post dated, is it not 
void? ' 

Parke, B. No, the statute only prevents it being 
given in evidence; it does not declare it absolutely 
void. 

Then it would be of some value, and besides the fact 
of its being post dated was known to the prosecutor. 
It woyld be too much to contend that the prisoner has 
not committed an indictable ofience by obtaining goods 
on a cheque on bankers with whom he had no funds, 
as in Rex v. Jackson, 3 Camp. 370, but then the offence 
ought to have been alleged differently. The pretence 
might perhaps have been stated sufficiently that he had 
funds or credit at the bank; as it is, there is no such al- 
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legation, and it cannot be supplied by intendment from 
the words, " good and genuine order." 

Greaves for the prosecution. 

1. The first count states an ofience within the 7 & 8 
G. 4, c. 29, s. 53. It may be that the facts here stated 
would not amount to an offence at common law, or 
under the 33 H. 8, c. 1, for that statute only applied 
to cases of "privy tokens" or "counterfeit letters in 
other men's names," and not to a case like the present; 
here the party uses his *own name. Then came 
the 30 G. 2, c. 24, s. 1, which includes all persons 
who knowingly, designedly, by false pretence or pre- 
tences, "obtain goods or money;" and, lastly, by 7 & 
8 G. 4, c. 29, s. 53, the offence is extended to "any 
false pretence." The words of this statute are as large 
as can possibly be, and it is clear firom the proviso (that 
no person shall be acquitted on an indictment for false 
pretences by reason of the facts amounting to larceny), 
that it was the object of the legislature to include every 
possible case where a false pretence had been used. It 
is submitted, that xmder this statute every false repre- 
sentation of a state of things, whether past, present, or 
future^ is an offence. 

The mischief in the one case is as great as in the 
other, and a person has as little means of ascertaining 
l^e truth of a representation as to a future fact in 
every instance, as he would have as to a past or pre- 
sent transaction. How can a man at Gloucester, for 
instance, ascertain what will take place the next day 
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in London, or vioe versd. Rex v. Young, 3 T. R. 98, 
is a strong authority to show that the statute ought 
to be construed largely, so as to comprehend cases like 
the present In that case, also, the pretence was of 
a bet that William Lewis would, on the next day, run 
a race ; it is therefore like the present, a pretence of a 
future fact. So in Coleman's case, 2 East, P. C. 672, 
the prisoner pretended that she came from a neighbor 
for a half guinea's worth of silver, and that she would 
send the half guinea presently. 

LoBD Abinger. Part of the pretence there is past, 
viz., that she came from the neighbor. 

That is so; but the pretence which induced the party 
to give the silver is future. The precedent in 2 Stark. 
C. P., and the judgment against John Scott, who was 
convicted before Mr. Justice Littledale at Hereford 
*SpriBga88ize8,1832,al8ocontainfuturepretences. 
The cases relied on, on the part of the prisoner, 
are clearly distinguishable in Rex v. Goodall, R. & R. 
C. C. R. 461. The pretence was that the prisoner 
would pay for some meat on delivery, -and send the 
money back by the prosecutor's servant. That was 
a mere naked promise, the credit was given to the 
prisoner, and to him only, for his bare promise could 
L gain hta ^y additil. c^t l/did not coma 
within the statute, because that applies to cases where 
credit is created by the pretence, and the goods parted 
with in consequence. 
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Alderson, B. That was merely a case of goods sold 
and delivered. 

In Eex V. Douglas, Moody's C. C. R. 462, the re- 
presentation was, that the prisoner would tell where a 
horse and mare were. That is at most merely a pro- 
mise ; in both these cases, the future act was to be done 
by the prisoner Idmadf. In this case the representa- 
tion was, of what would be done by a third person, it 
therefore is not a promise, but a pretence ; and it will 
be most dangerous to hold, that no representation 
whatever of any future state of facts will come within 
this act. 

2« At all events the fourth count is good, and the 
conviction on it fully warranted by the finding of the 
jury. It alleges the pretence to be, that the order 
was a good and genuine order for the payment of 25Z., 
and it never was good for any sum whatever. Besides, 
this count further alleges that the order was of the 
value of 25Z., now that is clearly negatived, and it is 
the essential part of the pretence ; and that being so, 
it is sufl&cient. Hex v. Perrott, 2 M. and S. 379. 

Lord Denman, C. J., Tindal, C. J., Vaughan, J., 

BOLLAND, B., PaTTESON, J., WiLLIAMS, J., COLERIDGE, J., 

CoLTMAN, J., were of opinion that the conviction was 
*good on the fourth count. Lord Abinger, C. B., 
Park, J., Littledale, J,, Parke, B., Bosanquet, J., 

and Alderson, B., were of the contrary opinion ; and 

the conviction was affirmed. 
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BEX V. WILLIAM LEA, HENRY PARRY, JAMES REA, 
GEORGE JONES, and JOSEPH WRIGHT. 

A Terdiot for % prisoner on an issue of autre fm acquit cannot be set aside 
and a new trial had, tKongK without OTidence and against the opinion of 
the Judge. 

The prisoners were tried before Mr. Baron Bol- 
LAKD at the Spring assizes 1837, for the city of Glou- 
cester for a rape. 

The indictment in the first count charged William 
Lea with ravishing Mary Lea, at the parish of St. Ni- 
cholas, on the 14th of December last, and that Henry 
Parry, James Eea, George Jones, and Joseph Wright, 
were present aiding and abetting. 

Second count like the first, but charging Henry 
Parry as the principal in the first degree, and the 
oilers as the aiders and abettors. 

Third count like the first, but charging James Bea 
as principal m the first degree. 

Fourth count like the others, but charging George 
Jones BB principal in the first degree. 

Fifth count like the others, but charging Joseph 
Wright Bs principal in the first degree. 

Sixth count charged a certain evil-disposed person to 
be principal in the first degree, and the others as aiders 
and abettors. 

There was a second indictment against Henry 
Parry, James Eea, and Joseph Wright, which in the 
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first count charged Henry Parry with ravishing Mary 
Lea; at the parish of St. Nicholas, on the 14th of 
r*-i/%T *December last, and James Eea and Joseph 

r*i0j 

Wright as aiders and abettors. 

Second count charged James Bea as principal, and 
Henry Parry and Joseph Wright as aiders and 
abettors. 

Third count charged Joseph Wright as principal, 
and Henry Parry and James Bea as aiders and abet- 
tors. 

Fourth count charged an evil-disposed person as 
principal, and Parry, Wright, and Rea, as aiders and 
abettors. 

The prisoners (except Lea, who was not in custody) 
were arraigned and pleaded not guilty. Henry Parry, 
James Rea, George Jones, and Joseph Wright, were 
tried upon the first indictment and acquitted. To the 
second indictment the prisoners, Henry Parry, James 
Rea, and Joseph Wright, pleaded autre fois acquit^ 
having had liberty from the Court to withdraw their 
plea of not guilty. 

The pie. of the pri^ner, set out the record, «v 
quittal, and judgment on the first indictment, and went 
on to aver the identity of the prisoners, and the iden- 
tity of the rapes and felonies in the two indictments. 
To this plea there was a replication, and issue was 
taken upon the identity of the rapes and felonies in the 
two indictments : a jury was empannelled to try that 
issue. There was a difference at the bar as to whether 
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the issue lay upon the Crown or on the prisoners : it 
appearing to the learned Baron to be upon the pri- 
soners, he called on the prisoners' counsel to begin. 

The prisoners' counsel put in the commitments of 
the prisoners by the magistrates to gaol for a rape 
upon Mary Lea, and the record of their acquittal upon 
the first indictment; and there closed the case. 

The learned Baron told the jury that it did 
not appear *to him that there waa my evidence "- ■" 
that the rapes and felonies charged in the second in- 
dictment were the same identical rapes and felonies 
that were laid in the first indictment. 

The jury returned a verdict for the prisoners. 

The opinion of the Judges was requested, whether 
there was any evidence to justify and support the ver- 
dict, and if not, whether such verdict wa£i final and 
operated as a bar to any further proceedings by the 
Crown upon the second indictment. The learned 
Judge referred to Bex v. Huggins, 2 Lord Baym. 
1584-5; Bex V. Burridge, 5 Peere Williams, 439, 498, 
499, 500; Bex v. Mawbry, 6 T. B. 619. 

This case was argued in Easter term, 1837, before 
all the Judges except Gubney, B., and Coltman, J. 

Greaves for the Crown claimed to begin as matter 
of right, and was proceeding to argue the right, when 
LoBD Denman, C. J., said, at all events we wish to 
hear you. 

In this case the issue of identity lay on the pri- 
soners, and there was no sufficient evidence to sup- 
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port the issue. The verdict found for the prisoners 
noiust be therefore set aside. 

Parke, B. Who is to order a venire de novo ? 

Lord Abinger, G. B. We do not sit here as a 
court of appeal; we are merely assembled to advise the 
Judge who presided at the trial : we have no power 
to grant new trials. 

TiNDAL, C. J. We have not even a clerk or register. 
Have you any authorities ? 

Greaves. There are cases in which such a power 
seems to have been exercised. It was agreed at the 
trial that the commitment which was contended was 
not evidence should be received, and the point as to 
its admissibility was reserved ; and a second trial may 
be had by consent. In Rex v. Mansell, 1 Anderson, 
r*l 91 ^^^ ' Murder, 26 Eliz., the statement is, *The 
^' ^ foreman said it was manslaughter, the others 
dissent, and the entry is : — " Et quia veredictum illud 
curisB hie, incertum vitiosum et minimi sufficiens in 
lege videbatur, qusesitum est de prasfato Thomd. Man- 
sell, si velit de juratoribus praedictis, necnon de vere- 
dicto suo in forma prsedicta reddito exoneraxi necne, 
qui dicit quod ipse contentus fuit de juratoribus illis 
necnon de veredicto suo prasdicto, in formsL prsBdict^ 
reddito exonerari, et sic idem Thomas ex aesensu eiu) 
proprio de juratoribus praedictis per curiam hie exone- 
ratur." Agreed by all the Judges of Serjeants' Lm, 
who said that it had many times been down before. 
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which was well known by them^ and that the said 
Thomas Mansell shall be tried again as before, and so 
afterwards he was, and he had judgment to be hanged 
on the last verdict which found him guilty of murder. 
In 2 Hale, F. C. 310, it is said, ^^ And as to an acquittal 
of a person against full evidence, it is likewise certain 
the Court may send them back again, and so in the 
former case to consider better of it before they record 
the verdict J but if they are peremptory to it and stand 
to their verdict, the Court must take their verdict and 
record it, but may respite judgment upon the acquit- 
tal." Here the judgment may be respited on their ac- 
quittal, and so the effect of it cannot be pleaded. In 4 
Blackstone's Com. 361, it is said, "And if their verdict 
be notoriously wrong, they may be punished, and the 
verdict set aside by attaint at the suit of the king, but 
not at the suit of the prisoner. Yet in many instances, 
where, contrary to evidence, the jury have found the 
prisoner guilty, their verdict hath been mercifully set 
aade, and a new trial granted by the Court of King's 
Bench, for in such a case, as hath been said, it cannot 
be set aside by attaint. But there hath yet been no 
instance of a new trial where the prisoner was acquit- 
ted on *the first." And there is a distinction in 
this case, which is a collateral issue only and an 
acquittal on the merits of the charge in the indictment. 
Hex V. Huggins, 2 Lord Raymond, 1574, only decided 
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that there could not be a venire de novo after special 
verdict. 

Here it lay on the prisoner to prove the identity of 
the oflFences. (Rex v. Sheen, 7 C. P. 634 ; Cogan's case, 
2 Leach, 503.) Greaves was proceeding to argue the 
case on the first point, when Lord Denman, C. J., inti- 
noiated that the Judges were satisfied on that point. 

Ludlow, Sergeant, and Godson were to have argued 
for the prisoners, but were not called upon. 

The Judges were unanimously of opinion that nothing 
could be done except to discharge the prisoners. 

A verdict of acquittal or conviction on a good indictment^ is a bar 
to a subsequent prosecution for the same offence^ though no judgment 
is entered. The State v. Norvell, 2 Yerger, 24; Mount v. The State, 
14 OhiO; 295. In all cases of prosecution for crimes^ in which the 
accused has been tried and acquitted, and his acquittal has not been 
procured by his own fraud or evil practice, he shall not again be put 
in jeopardy by a new trial, granted at the instance of the public pro- 
secutor. The State v. Brown, 12 Conn. 54. A plea of former ac- 
quittal should state that the offence charged in the two indictments 
was one and the same offence ; otherwise the plea will be held bad. 
M'Quaid v. The People, 3 Oilman, 76. A novel assignment is not 
admissible in a criminal case, and the proper and only mode of re- 
plying to a plea of a former conviction, is to traverse the alleged 
identity. Duncan v. The Commonwealth, 6 Dana, 295. 
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REX V. JOHN SHBARD. 

A wound produced by a blow from the butt-end of a gun on the head is 
within the 9 G. 4, o. 31, s. 2, though the part of the hat struck by the gun 
interrened, and was the cutting substance. 

John Sheard was tried and convicted before Mr. 
Barox Bolland at the Spring assizes for Berkshire, in 
the year 1837. 

The first count of the indictment charged the prisoner 
with having feloniously, unlawfully, and maliciously 
assaulted and wounded William Stiles, with intent to 
murder him. 

The second count stated the intent to be to maim 
him. 

The third count to disable him. 

The fourth count to do him some grievous bodily 
harm. 

The fifth count to resist the lawful apprehension of 
him the said John Sheard. 

William Stiles was an assistant gamekeeper to Lord 
*Abingdon. On the 4th of December, Stiles and ^ 
an underkeeper, William Barret, were watching "^ 

the game in a plantation of Lord Abingdon, between 
twelve and one in the night. They heard a noise that 
appeared to them to be the going oflF of a copper cap. 
They separated, and Stiles went to a track in the plan- 
tation, and laid himself down in a ditch. Li about 

8 
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half an hour Stiles saw the prisoner walking along from 
the part of the plantation from which he Stiles thought 
the noise he and Barret had heard came. The prisoner 
had something in his hand, which Stiles afterwards 
found to be an air-gun. Stiles went near to the prisoner, 
who immediately struck him with the gun twice with 
all his force on the left side of a thick hat that Stiles 
had on his head. On receiving the second blow Stiles 
found blood on his head. The prisoner struck at Stiles 
a third time, but missed him. Stiles then closed with 
the prisoner, and they both fell, and after kicking and 
striking Stiles, the prisoner ran away leaving an air- 
gun behind him« Stiles pursued him, and took him. 
Barret came up, and after some struggling, two hen 
pheasants and one cock recently killed were taken from 
the prisoner. The birds had been killed by balls. 

It appeared by the evidence of the sui^eon that the 
prosecutor Stiles had a contused wound an inch in 
length on the left side of his head ; the wound was 
made by the hard rim of the prosecutor's hat, by the 
violence with which the hat had been struck, and was 
not occasioned by the gun alone, as Stiles said that 
the gun had never directly come in contact with his 
head. 

The opinion of the Judges is requested, whether the 
wounding in the above case is within 9 G. 4, c. 31, 
s. 12. 

r*i ^1 *The learned Judge intended it to be assumed 
that there was a wound with intent to do grievous 



BSX tr. CONNOR.— 1887. 86 

bodily harm^ and that had death ensued^ it would have 
been murder; and the only question submitted was, 
whether the case was out of the statute because the hat 
intervened, there being an instrument used, with in- 
tent to do grievoufl bodUy harm. 

This case was considered at a meeting of all the 
Judges, except Lokd Abinger, C. B., Williams, J., 
C!oLERiD6£, J., in Easter term, 1837, and they held 
unanimously that the wound must be considered as 
inflicted by the air-gun, and that the conviction waa 
right. 



REX V. MARTIN RYAN and MICHAEL CONNOR. 

An indiotment under 9 0. 4, o. 81, s. 12, charging a person with ''feloniouBlj, 
wilfully, and maliciously" cutting, ,&c., is not enough, inasmuch as the 
statute in creating the offence uses the word "unlawfully." 

The two prisoners were tried and convicted before 
Mr. Baron Alderson at the Lent assizes for the year 
1837, at Liverpool, of the oiFence of cutting and wound- 
ing John Entwistle. 1. With intent to noiurder; and 
2. With intent to do grievous bodily harm. 

The indictment charged that the act was done "fe- 
loniously, wilfiiUy, and maliciously." 

Whereupon it was objected in arrest of judgment, 
that the indictment was defective, the act not having 
been charged to have been done " unlawfully and ma? 
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Uciously/' which are the words used in the statute 
constituting the offence. 

The case of Rex v. Turner, Moody C. C. 229, was 
cited. 

The learned Baron respited the judgment till the 

following assizes, thinking that the case cited was in 

r*16] >i^t' but deeming it more prudent, after a con- 

viction on the merits, to take the opinion of all 

the Judges on the subject. 

This case was considered at a meeting of all the 
Judges except Vaughan, J., Gurnet, B., and Williams, 
J., in Easter term, 1837, and they held unanimously 
that the judgment ought to be arrested. 



REX V. WILLIAM THOMAS. 

A forged letter, requesting a tradesman to deliver goods to A. B. on his 
credit, and ronohing for Ms ability to pay, may be described as a request 
Trithin 11 G. 4, and 1 W. 4, o. 66, s. 10, though the supposed writer hare 
no authority over or interest in the goods, and A. B. only be looked to for 
payment. 

The prisoner was tried before Mr. Justice Cole- 
ridge, at Haverfordwest, at the Spring assizes, 1837, 
for that town and counrty. 

The indictment was framed upon the 11 6. 4, and 
1 W. 4, c. 66, s. 10, and stated that prisoner on, &c., 
with force and arms feloniously offered, uttered, &c., 
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a certain forged request for the delivery of goods^ which 
said forged request is as follows : — 

« May 24, 1886. 

« Sir, I beg to mform you that the thing is right and 
true. Please to let William Thomas have such things 
(meaning thereby certain goods which he said William 
Thomas then and there wanted) as he wants for the 
purpose." 

"Sir, I have got the amount of seven-and-twenty 
pounds for Maria Cole in my keeping this many years. 
I am your servant, Ann Davies." 

With intent to defraud one David Clare, he the said 
William Thomas, well knowing, &c. 

A second count charged the uttering a certain forged 
request from one Ann Davies for the delivery of certain 
goods to him the said William Thomas, with intent to 
defraud the said David Clare. 

*It appeared that the prisoner had come into 
the shop of the prosecutor Clare, and asked 
him if he knew Maria Cole, of Prendergast. Being 
answered in the affirmative, he said she was dead, that 
he was her son-in-law, that she had left 50Z. or 60Z., 
and that he wanted black. Clare asked him if he 
meant to pay for it ; he said he had not the money, 
but it was very safe. Clare however refused, observing 
that he was a stranger to him ; upon which the prisoner 
said, "It's very safe." "It's in the hands of Mrs. 
Davies of Prendergast." Clare knowing her, and 
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knowing her to be a respectable person, said, " K you 
will get me her order for the goods you shall have 
them." Upon this the prisoner went away, and in half 
an hour returned with the note set out in the first 
count of the indictment, upon the production of which 
he was furnished with such moummg things as he re- 
quired, which were put down to his credit. The note 
was a forgery and Mrs. Davies had no money of Maria 
Cole's in her keeping. 

The learned Judge took the opinion of the Jury on 
the facts, who found the prisoner guUty, and he sen- 
tenced him; but he had doubts whether the paper 
writing was properly a request for the delivery of goods 
within the meaning of the statute above-mentioned, 
and whether the charge ought not to have been for 
obtaining goods under false pretences, because Ann 
Davies had not, nor was supposed to have, any au- 
thority over, or interest in, the goods obtained; because 
the note did not purport in any way to charge, nor did 
it charge her credit ; and because the goods were sup- 
plied on the prisoner's own credit, and he liable for 
them. 

The prisoner's counsel also suggested that no goods 
were specified. 

This case was considered in Easter term, 1837, by 

*all the Judges, (except Lord Abingeb, C. B., 

C^*] WimAMS,J.,«.dC0LE.™,E,J.),«.dtheywere 

unanimously of opinion, that the instrument was cor- 
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rectly set out as a request ; and the conviction was 
afl&rmed. 



REGINA V. JAMES CROPPER. 

A new panel of serenty-tiro jnrors may be ordered by the Judge, to be sam- 
moned daring the assizeB, and a conTiction for felony by a Jury selected 
therefrom, after challenging, though more than forty-eight is valid. 

The prisoner was tried before Mr. Baron Bollakd, 
at the Summer assizes for the town of Nottingham 
and county of the same town, 1837, upon four indict- 
ments for forgery. 

The first indictment proceeded upon, contained 
twelve counts. The first count of which charged that 
he, on the 24th of December, 7 W. 4, at St. Mary, in 
the town of Nottingham and county of the same town, 
having in his custody and possession a certain bill of 
exchange, which is as follows : — 

c 

<' Nottingham, 24th Becember, 1886. 

" 64Z. 12«. Qd. Three months after date, pay to my 
order, sixty-four pounds, twelve shillings and sixpence, 
value received. James Cropper. 

« To Edward Boyer, Hyson Green, Nottingham." 

He on same day feloniously did forge on said bill of 
exchange an acceptance of said bill of exchange, which 
is as follows : — 



40 2 MOODY'S CROWN CASES. 

^^ Accepted. Payable at Bobarts, Curtis and Co., 
London. Edward Boter." 

With intent to defraud one George Hall, the said 
George Hall then and there and still being one of the 
_ . - ^_ *public officers of certain persons united in co- 

r lyj 

partnership for the purpose of carrying on the 
trade and business of bankers in England, by the 
name and description of the Northern and Central 
Bank of England, under and by virtue, and according 
to the form and effect of a certain act of parliament 
made and passed in the seventh year of the reign of 
his late majesty. King George the Fourth, for the bet- 
ter regulating co-partnership of certain bankers in 
England, and which said George Hall then and there 
was and still is one of the members resident in Eng- 
land of the said co-partnership, and duly nominated, 
appointed and constituted one of the public officers of 
the said co-partnership, and registered as such pursu- 
ant and according to the form and effect of the said 
act of parliament, against the statute and against the 
peace, &c. 

The second count was like the first, only describing 
the bill of exchange instead of setting it out, and set- 
ting out the acceptance. 

The third and fourth counts were for offering, utter- 
ing, disposing of, and putting off a forged acceptance 
of a bill of exchange (respectively set out and de- 
scribed as in the first and second counts), with a like 
intent. 
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The fifth, sixth, seventh, and eighth counts, were 
like the first, second, third, and fourth, only laying 
the intent to be to defraud Edward Boyer, except the 
sixth, which lays the intent to defraud George Hall, 
without describing him as a public oflBcer, as before. 

The ninth count was for forging an acceptance of 
Edward Boyer on and to a certain bill of exchange 
(describing the bill only), with intent as in first count. 

The tenth count wa^ for oiFering, uttering, disposing 
*o^ and putting oflf, with the like intent ; and 
the eleventh and twelfth counts were like the 
ninth and tenth, only with intent to defraud Edward 
Boyer. 

The Jury panel contained the names of forty-eight 
persons. On its being called over, seven were chal- 
lenged by the prisoner, and five by the Crown. Only 
eight others of the forty-eight jurymen were in attend- 
ance, besides those challenged, and those eight went 
into the box. 

The panel had been entirely called through. The 
counsel for the prisoner then proposed that the panel 
should be again called, which was done, and on the 
first challenge on the part of the Crown, the counsel 
for the prisoner called upon the counsel for the Crown 
to assign cause of challenge. Cause was assigned, 
which appeared to the learned Baron to be insufficient, 
and that juryman was sworn. The next juryman 
challenged on the part of the Crown was sworn on 
the voire^ire^ and examined for cauele, which cause 
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was not allowed by the learned Baron ; he was then 
swom^ The challenges of the next two jurymen were 
given up by the counsel for the Crown, and the Jury 
were thus completed and sworn. 

The Jury were then charged with the prisoner on 
the before-mentioned indictment, and the case having 
been closed and summed up, the Jury retired to con- 
sider their verdict. 

At about seven o'clock (the Jury not having re- 
turned) the Court adjourned to the Judges' lodgings. 
At about eleven o'clock the clerk of assizes was di- 
rected to inquire whether the Jury were agreed, and 
he reported that they were not, and were not likely to 
agree. The learned Baron then consulted with Mr. 
Justice Parke as to the course most proper to be 
adopted; and considering that the Jury had been 

r*21] °^*^y ^°"" ''^*^°"* refreshment, *that the 
morrow would be Sunday, and that there were 

three other indictments of a similar nature against 
the prisoner, they thought it advisable, under all the 
circumstances, that the learned Baron should go into 
Court, and if he found the Jury still not agreed, nor 
likely to agree, that he should discharge them from 
giving any verdict ; and in order to insure the attend- 
ance of a Jury to try the remaining cases against the 
prisoner, that he should direct the sheriff to return a 
full panel and for that purpose, that the learned Baron 
should adjourn the Court to the hour of one o'clock in 
the afternoon of the following Monday. Accordingly, 
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at half past eleven o'clock he returned to the town- 
hall (the Court having been duly opened and ad- 
journed there), and directed that the Jury should be 
called into Court. When they had returned to their 
box, the learned Baron asked them if they had agreed 
on their verdict, to which the foreman answered, 
" They had not ; that seven were for, and five 
against ; " upon which the learned Baron desired them 
again to retire, and further consider ; and five minutes 
before twelve they were again called in, and on being 
asked by him, as before, if they had agreed, they re- 
plied, " No." He then told them that, as there was 
no appearance of their agreeing, and as they had been 
many hours without food, and as the morrow would 
be Sunday, he discharged them from giving any 
verdict. 

The under-sheriff was then ordered by the Court to 
summon a panel of seventy-two jurymen, and the 
Court was adjourned to the Monday following at one 
in the afternoon. 

At the opening of the Court on Monday the sheriff 
was commanded to return the panel of jurors ordered 
by the Court on Saturday, and that officer thereupon 
delivered into Court a panel of seventy-two jurjrmen. 

*A jury was then called, and the first juryman j-^oot 
was sworn without objection; the second was 
challenged by the Crown; the third by the prisoner. 
At this time the counsel for the prisoner addressing the 
Court said, ^^As some doubt existed in his mind as to 
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the propriety of the second panel, he wished the learned 
Baron to make a note of it/' which he did. The panel 
was then proceeded with, but owing to the number of 
objections made by each side, it was not until fifty-six 
of the names were called that a Jury was completed. 

The Jury were then charged with the prisoner on a 
second indictment, which was framed like the first, and 
charged the prisoner with forging an acceptance of 
Samuel Oscroft to a bill of exchange of 132Z. 

The trial proceeded, and theprisoner waa found guilty 
on the seventh count of the indictment, of which the 
following is an abstract : — 

That he, on the 3d of December, 7 W. 4, at the 
parish of St. Mary, in the town of Nottingham, having 
in his possession a bill of exchange, which is as fol- 
lows : — 

''Nottingham, 8d December, 1886. 

" 132Z. Three months after date pay to my order, 
one hundred and thirty-two pounds, value received. 

"James Croppee. 

" To Mr. S. Oscroft, New Basford, near Nottingham." 

And on which was written a forged acceptance of the 
said bill of exchange, which is as follows : — 

"Accepted. Payable at Robarts, Curtis, & Co., 
Bankers, London. Samuel Oscroft." 

♦Afterwards, on the said 3d of December, at the 
r*23j 

parish aforesaid, feloniously did offer, utter, dis- 
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pose of, and put off, the said forged acceptance of the 
bill of exchange, with intent to defraud the said Samuel 
Oscroft, he the said James Cropper well knowing the said 
forged acceptance to be forged against the statute and 
against the peace, &c. 

On the part of the prosecution, a certified copy of the 
return made to the Stamp Office in London, pursuant 
to the statute 7 G. 4, c. 46, s. 4, and the proofs re- 
quired by the fifth, sixth, and seventh sections having 
been given, was put in. The counsel for the prisoner 
objected to the document, and applied to the learned 
Baron to take a note that he had done so, which he 
did; but as it was offered in support of the counts 
charging an intent to defraud George Hall, one of the 
officers of the Northern and Central Bank of England, 
and could not in any way apply to the seventh count 
of the indictment, it was not necessary to consider that 
objection. The prisoner was sentenced by the learned 
Baron to transportation for life : he afterwards stated 
to Mr. Justice Parke the objections that had been taken, 
and as upon full consideration it appeared to them that 
there was no weight in either of them, and that in any 
event the objection to the copy of the return to the 
Stamp Office could not affect the verdict, the learned 
Baron left the law to take its course : but in consequence 
of applications which had been since made in favor of 
the prisoner, he had requested that his sentence might 
not be carried into efiect until the opinion of the learned 
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Judges should be had upon the objections made to the 
panel. 

This case was considered at a meeting of all the 

Judges except Lord Abinger, C. B., Park, J., and 

_ _ , _ *GuRNEY, B., in Michaelmas term, 1837, and the 

Judges present held the conviction right, except 

Patteson, J., and Coltman, J., who doubted. 



REGINA V. EBENEZER KEAT. 

On an indictment for peijury committed by a bankrupt in support of his pe- 
tition to the Court of Reyieir, to supersede his bankruptcy, the petition- 
ing creditor, the assignees, and creditors are competent witnesses to prove 
the validity of the. commission. 

The prisoner was tried before the Hon. Charles 
EwAN Law, Recorder of London, at the sessions holden 
for the Central Criminal Court at the Old Bailey, in 
August, 1837 (see Sessions Paper, p. 414), on an indict- 
ment for peijury, of which the following is an abstract : — 

That on the 1st of December, 1835, at Westminster, 
a fiat in bankruptcy was awarded and issued against 
Ebenezer Keat, and that on the 1st of March, 1837, at 
St. Andrew's, Holbom, the said Ebenezer Keat pre- 
sented a petition in bankruptcy, directed to the Bight 
Hon, the Chief Judge and the other Judges of the Court 
of Review, whereby, after stating and alleging in sub- 
stance and to the effect, — That a fiat in bankruptcy, 



BSaiNA V. KEAT.— 1887. 47 

bearing date the 1st day of December, 1835, upon the 
petition of James Bradshaw of Francis Street, Totten- 
ham Court Boad, in the county of Middlesex, was 
awarded and issued against the said Ebenezer Keat, 
by the name and description of Ebenezer Keat of Hat- 
field Hyde, in the parish of Hatfield, in the county of 
Hertford, farmer, dealer, and chapman; and that the 
said Ebenezer Keat had been declared a bankrupt by 
the commissioner of said Court of Bankruptcy acting 
under the said fiat ; and that James Bradshaw of Francis 
Street, Tottenham Court Boad, in the county *of Mid- 
dlesex, undertaker, and John Lamb of Chancery p^^cT 
Lane, in the city of London, licensed victualler, 
had been appointed and were the assignees of his estate 
and eflects; and he was not, at or previously to the 
time of the issuing of said fiat in bankruptcy, a trader 
within the intent and meaning of the laws concerning 
bankrupts ; that he had been informed that the only 
trading attempted to be proved against him, and which, 
in support of the said fiat, was relied upon as a trading 
within the intent and meaning of the bankrupt laws, 
was that of a buyer and seller of pigs ; and although he 
had occasionally bought pigs, and had afterwards sold 
some of them, yet he had never carried on any trade 
or business in the purchase or sale of pigs; but being a 
gentleman, residing on his own farm and estate at 
Hatfield Hyde aforesaid, he had occasionally purchased 
pigs in order that they might eat up and consume the 
waste which was about his farm-yard, which otherwise 
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would have been thrown away and been useless, and 
many of which pigs he had kiUed and consumed in his 
own family, but others of them, when not required for 
the consumption of his family, he had again sold ; ne- 
vertheless he had never carried on the business either 
of a farmer or of a dealer in the purchase and sale of 
pigs for profit, nor had he sought his living by fanning, 
or by buying and selling pigs, nor could in any way be 
deemed to have been a trader within the intent and 
meaning of the bankrupt laws ; that even if he had 
been a trader within the meaning of the bankrupt laws, 
he had not at any time committed any act of bank- 
ruptcy; that he had been informed that the act which 
had been attempted to be proved against him, and 
which had been relied upon as constituting an act of 
bankruptcy was, that he departed from his dwelling- 

.*-.^«-. house on or about the *5th day of November, 
[*26] . . . 

1835, with intent to defeat or delay his creditors ; 

that, although he quitted his dwelling-house at Hatfield 
Hyde aforesaid, and came to London on or about the said 
5th of November, 1835, yet he did not so depart from or 
quit his dwelling-house with intent to defeat or delay his 
creditors, nor did he thereby commit any act of bank- 
ruptcy, such his departure having been for a particular 
and special purpose only, for that he, having been en- 
gaged in a building transaction, and being desirous to 
pay off certain debts he had contracted thereby, he, 
on the said 5th day of November, 1835, came up from 
his dwelling-house in the country to London for the 
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purpose of raising the sum of 1600?. on a mortgage of 
his property, and for that purpose only ; and that, al- 
though he remained in London for some time, yet his 
continuance there was occasioned solely by the pen- 
dency of his negotiations with a Mr. Bassam, a solicitor, 
for the loan of the said sum of money, who assured 
him, from time to time, that the said loan would be 
shortly arranged, and thereby induced him to remain 
in London ; that during his stay in London his place of 
residence was perfectly well known, and might, without 
any difficulty, have been ascertained by any of his cre- 
ditors ; and in particular the said James Bradshaw, the 
petitioning creditor for the said fiat, was fully aware 
that his the said Ebenezer Keat's object in leaving his 
dwelling-house and coming to and continuing in London 
was such, and such only, as above stated, and not with 
intent to defeat and delay his creditors, inasmuch as 
the said James Bradshaw was the person who intro- 
duced him to the said Mr. Bassam for the purpose of 
obtaining the said loan from him or through his pro- 
curement, and that the said Ebenezer Keat had uni- 
fonoly protert^i againrt .uoh fiat, .nd the vUdity of 
8sidfiat,»andh*ieubmittedtothe««neonly«. 
far as by law he was bound to do; the said 
Ebenezer Keat therefore humbly prayed that their 
Honors would be pleased to order the said fiat to be 
annulled at the expense of the said James Bradshaw, 
and that the bond which had been entered into by him 
might be assigned to the said Ebenezer Keat, and that 

4 
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the said James Bradshaw might pay the costs of that 
application, or that their Honors would be pleased to 
make such other order in the premises as to their 
Honors should seem fit. 

That on the 7th of March, 1837, he came before 
Nassau William Senior, Esq., one of the masters of his 
Majesty's High Court of Chancery, he having sufficient 
power to administer the oath hereinafter mentioned, 
and take and receive the affidavit in writing of Ebe- 
nezer Keat ; and that the said Ebenezer Keat being 
duly sworn, falsely, &c., did make oath and swear that 
(here follows the affidavit, which is a verbatim copy of 
the petition above set forth down to the prayer) . 

Whereas the said Ebenezer Keat was at and previ- 
ously to the time of the issuing of the said fiat of bank- 
ruptcy, to wit, on the 1st of December, 1833, and from 
thence during a long space of time, to wit, until and 
at the time of the issuing of the said fiat a trader, 
within the intent and meaning of the laws concerning 
bankrupts, in this, to wit, that he had during the time 
aforesaid used the trade of merchandise by way of bar- 
gaining for and buying and selling of pigs in gross and 
by retail, within the true intent and meaning of the 
laws concerning bankrupts. 

And whereas the said Ebenezer Keat during the 
time last aforesaid carried on the business of a dealer 
in the purchasing and sale of pigs for profit; and that 
the said Ebenezer Keat had before the issuing of the 
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*8aid fiat, and before he was so sworn as aforesaid. ^^^ ^^ 

r*28i 

committed an act of bankruptcy, if he were a 
trader within the meaning of the bankrupt laws, in 
this, to wit, that he had on a certain day, to wit, on 
the said 2d day of November, 1835, and on divers 
other days and times between that day and the said 
1st day of December, 1835, absented himself, with in- 
tent to defeat and delay his creditors ; and that the 
said continuance of the said Ebenezer Keat in London, 
as in the said affidavit mentioned, was not occasioned 
solely by the pendency of his said negotiations with 
the said Mr. Bassam in the said affidavit mentioned 
for the said loan in the said affidavit mentioned, but 
was also for another purpose, to wit, for the purpose 
of avoiding the creditors of the said Ebenezer Keat, 
the place of residence of the said Ebenezer Keat du- 
ring his said stay in London, as in the said affidavit 
mentioned, was not well known, and could, not have 
been ascertained without difficulty by any of his credi- 
tors ; and that the said Ebenezer Keat had not, before 
the making of the said affidavit, uniformly protested 
against the said fiat or the validity of the same, as in 
his said affidavit alleged. 

That on the 7th of March, 1837, said affidavit was 
duly filed in support of said petition ; and that the said 
Ebenezer Keat did in manner as above set forth com- 
mit wilful and corrupt perjury. 

Second count sets out the affidavit only, and omits 
the petition. James Bradshaw, the petitioning ere- 
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ditor under the fiat, proved the defendant's handwrit- 
ing to the affidavit on which perjury was assigned 
and (his own) the petitioning creditor's deht ; he gave 
evidence also of the trading and act of bankruptcy, 

Alexander Roxbrough, who claimed to be a creditor 
but had not proved his debt, also gave evidence of the 
trading and the act of bankruptcy. 
r*9Qi *John Lamb, an assignee under the fiat, gave 
evidence of the act of bankruptcy : other wit- 
nesses were examined as to the trading and act of 
bankruptcy, and to the alleged fact of the voluntary 
submission of the defendant to the fiat; but the case 
for the prosecution mainly rested upon the evidence of , 
Bradshaw, Koxbrough, and Lamb. 

The question for the consideration of the Judges is, 
whether Bradshaw, Roxbrough, and Lamb, or either 
of them, were incompetent witnesses for the prose- 
cution. 

This case was considered by all the Judges except 
Alderson, B., Patteson, J., and Coltman, J., in 
Hilary term, 1838 ; and they were unanimously of 
opinion that all the witnesses were properly received. 



REGINA V. GEORGE SUTTON. 

Inflicting a vound on a sheep of which it afterwards dies, with intent to 
kill, will support an indictment for killing with intent to steal the car- 
case, though the sheep does not die till two days afterwards. 

The prisoner was tried before Mr. Baron Alderson 
at the Spring assizes for the county of Gloucester, 1838, 
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upon on indictment which contained two counts: — 
Firsts for stealing a sheep; secondly, for killing the 
same with intent to steal the carcase. 

The Jury found the prisoner guilty upon the latter 
count only. 

It appeared that the prisoner was interrupted by 
the prosecutor, who came into his field whilst the 
prisoner was in the act of killing the sheep. The 
sheep, however, had only been wounded in the throat, 
the jugular vein being cut on one side of it, but not 
altogether through. The animal was immediately 
*removed by the prosecutor to his own house, 
and the wound sewed up, but it died in two 
days. 

The Jury found the prisoner had given to the sheep 
a deadly wound, of which it died two days after, with 
intent to steal the carcase. 

Upon these facts the learned Baron directed them 
to find a verdict of guilty upon the second count. See 
Clay's caae, R. & R. 387. 

In Easter term, 1838, Lord Denman, C. J., Tin- 
DAL, C. J., Lord Abinger, C. B., Park, J., Littledale, 
J., Pabkjs, B., Bolland, B., Bosanquet, J., Alderson, 
B., Patteson, J., Coleridge, J., Coltman, J., consi- 
dered this case, and unanimously held the conviction 
right. 
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REGINA V. JOSEPH HILL. 

Knowingly uttering a bill of exchange, all the names on which are fictitioiu, 
is within the forgery statutes, though the party uttering intended to pro- 
vide for the payment of the bill, the fact of the parties not being real, 
being unknown to the person taking the bill. 

The prisoner was tried before Mr. Baron Alder- 
son, at the Spring assizes for the year 1838, at Shrews- 
bury, for uttering a forged bill of exchange, knowingly, 
and with intent to defraud one Samuel Minor. 

It appeared that the parties to the bill were all ficti- 
tious persons, and that circumstance was fully known 
to the prisoner at the time he uttered it to Samuel 
Minor, and no doubt existed therefore that the names 
were forged, and the bill was uttered by the prisoner 
with the full knowledge of that fact. There was, 
however, reason to contend that the prisoner, who had 
filled a respectable station in life as a farmer, and who 
had endorsed the bill to Minor, intended at the time 
he so uttered it to take up and pay the bill when it 
^ *arrived at maturity. No such intention how- 

ever, if it existed, was ever communicated to 
Minor, 

Mr. C. Philips for the prisoner urged to the Jury, 
that the existence of such an intention, if they be- 
lieved it, was ground upon which they might properly 
negative the intention to defraud Samuel Minor as 
charged in the indictment ; and a case was cited to 
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the learned Judge at the bar (not reported), in which 
Lord Abinger, at the previous assizes for Shrewsbury, 
had so decided. 

In summing up the case, the learned Baron told the 
Jury (after consulting Mr. Baron Gurnet), that if 
they were satisfied that the prisoner uttered the bill 
in payment of a debt due to Samuel Minor, knowing 
at the time he so uttered it that it was a forgery, and 
meaning that Samuel Minor should believe it to be 
genuine, they were bound to infer that he intended to 
defraud Samuel Minor. 

The prisoner was found guilty, and sentenced to be 
transported for life. 

The learned Baron thought it proper, from respect 
to the opinion of Lord Abinger, to state a case for the 
opinion of the Judges, m order to know if the rule 
laid down by him, in his summing up to the Jury, was 
correct. 

In Easter term, 1838, Lord Denman, C. J., Tindal, 
C. J., Lord Abinger, C. B., Parke, J., Littledale, J., 
Parke, B., Bolland, B., Bosanquet, J., Alderson, B., 
Patteson, J., Coleridge, J., Coltman, J., met, and 
having considered this case, were unanimously of 
opinion that the conviction wa^ right. 
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'[*32] *REGINA v. JACKSON. 

A person hired to drive cattle to a partioalar place, who sells the same and 
absconds with the money, is guilty of stealing, though the intention to sell 
be not conceived till after taking possession of the cattle. 

The prisoner was tried before Mr. Starkie, Q, C, 
at the Spring assizes for the county of York, in the 
year 1838, for stealing a heifer, the property of James 
Marfitt, on the 3d of August, 1837. 

The prosecutor, a grazier, hired the prisoner to take 
a heifer from York to Kirby Misperton ; the prisoner 
was to receive two shillings for taking the heifer the 
same day to Spittle Beck, ten miles from York (which 
two shillings were paid when he took the heifer in 
charge), and he was to receive two shillings more for 
taking her to Kirby Misperton, where the prosecutor 
Uved, the next morning. 

The prisoner having received the heifer and the first 
two shillings, soon after and without authority sold 
the heifer a^ his own, embezzled the proceeds, and waa 
not to be met with till the September following. 

The Jury found the prisoner guilty, but negatived 
the existence of any fraudulent intention on the part 
of the prisoner previous to the delivery of the heifer 
to him. 

Entertaining some doubt as to the propriety of the 
conviction, Mr. Starkie thought it safest to submit the 
case for the consideration of the Judges. (See Rex. v. 
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M'Namee, Moody's C. C. 368 ; there the prisoner was 
hired to serve by the day.) 

This case was considered at a meeting of the 
Judges in Easter term, 1838, and they held the con- 
viction right, the possession of the prisoner being that 
of a servant only. 

Where one, having only the care, charge, or custody of property 
for the owner, converts it animo furandi^ it is larceny; the posses- 
sion, in judgment of law, remaining in the owner until the conver- 
sion. In such a case it is not essential that a felonious intent should 
exist when the prisoner received the note ; it is enough if he con- 
verted it animo furandt. The People v. Call, 1 Denio, 120. 



*REGINA V. JAMES HEATH. [*33] 

It is larceny in the servant of the drawer of a cheque on bankers, to whom 
it is given to deliver to a third person, to appropriate the value to his own 
use ; and the charge may be of stealing a valuable security, to wit, a 
cheque of the value specified without stating the drawers to be bankers. 

The prisoner was tried before Mr. Baron Bolland, 
at the Spring assizes^ 1838, for the county of 
Cambridge, and was found guilty on the following 
count : — 

" And the jurors aforesaid, upon their oath afore- 
said, do further present that he, the said James Heath, 
on the day and year aforesaid, at the parish aforesaid, 
in the county aforesaid, was then and there employed 
as servant to Joseph William Bidewell, and whilst he 
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was such servant as aforesaid to the said Joseph Wil- 
liam Bidewell, to wit, on the day and year aforesaid, 
he, the said James Heath, with force and arms, at the 
parish aforesaid, in the county aforesaid, a certain vaZvr 
able security y to wit^ a hanker^ a cheque^ drawn hy the said 
Joseph William Bidewell, for 37Z. 16s. M., upon John 
Mortlock and Sons, and payable to George Mumford 
or bearer, and of the value of 37?. 16«. 8rf., the pro- 
perty of the said Joseph William Bidewell, his said 
master, from the said Joseph William Bidewell feloni- 
ously did steal, take, and carry away, against the form 
of the statute in such case made and provided, and 
against the peace of our said Lord the King, his crown 
and dignity." 

It was proved by the prosecutor that he had given 
the cheque to his female servant under cover, which 
was sealed up, and that he had told the prisoner he 
would receive the packet containing the cheque from 
her, and that he was to deliver it to Mr. George Mum- 
ford, of Downham, to whom the packet was directed. 
It was also proved that the packet so containing the 
-^ cheque was delivered to the prisoner, and *that 
he did not deliver the cheque to Mr. Mumford, 
but received 37Z, 16«. 8cZ., the amount of it, from the 
persons on whom it was drawn, and never accounted 
to Mr. Mumford or the prosecutor for that sum or any 
part of it. 

The learned Judge respited the judgment, in order 
to obtain the opinion of the Judges, whether the 
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cheque was a valuable security, or an instrument 
within the 7 & 8 6. 4, c. 29, b. 5 ; and whether, under 
the circumstances, it could be made the subject of lar- 
ceny ; and whether, if within the statute, it was well 
described, it not being stated in the indictment that 
John Mortlock and Sons, upon whom it was drawn, 
were bankers? Upon these matters the opinion of 
the Judges was requested. 

This case was considered at a meeting of the Judges 
in Easter term, 1838, and they held that the case was 
governed by R. v, Metcalfe, vol. i., p. 433, and that 
the indictment was good, unanimously ; and the con- 
viction wajg affirmed. 



REGINA t;. ALEXANDER M'CULLEY. 

An indictment under 7 & 8 G. 4, c. 29, s. 25, for stealing a sheep, is sup- 
ported bj proof of stealing a ewe or ram, though the statute specifies 
**ram, ewe, sheep, or lamb." 

This was an indictment for killing a sheep, with in- 
tent to steal the carcase, tried before Mr. Justice 
Patteson, at the Cumberland Spring assizes, in the 
year 1838. 

The prosecutor and his man swore that he had 
forty-one sheep, ewes, and wethers, but neither of them 
could tell how many of each sex. One was missed, 
but they could not tell the sex. 
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The skin was found, and mutton also found in the 
-^ *prisoner's house, which corresponded ; but no 
person, by inspection of either the skin or mut- 
ton, could tell the sex. 

Counsel for the prisoner contended that the prisoner 
was entitled to an acquittal ; that the words " sheep " 
in the statute 7 & 8 G. 4, c. 29, necessarily means 
"wether;" and that the onus lay on the prosecutor 
affirmatively to prove that the sheep in question was a 
wether. 

His argument rested on Puddifoot's case (Moody, 
C. C. 247), in which it was held that an indictment for 
stealing a sheep is not supported by proof of stealing 
a ewe, because the statute uses the words "ram, ewe, 
sheep, or lamb." K so, neither would it be supported 
by proof of stealing a ram. It follows, that the only 
proof which will support it is proof of stealing a wether, 
which shows that the words "sheep" in the statute 
means wether only. It must have the same meaning 
in the indictment. 

The jury cannot presume that it was a wether, any 
more than that it was a ewe ; and the onus of proof 
must be on the prosecutor; for the prisoner, if innocent, 
cannot have means of proving the sex. He cited also 
Chalkley's case, R. & R. 258. 

The counsel for the prosecution argued that the 
words " sheep " would include either sex until it was 
proved to be either a ewe or a ram ; in other words, 
he sought to throw the onus on the prisoner, which the 
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learned Judge thought clearly wrong. He also con- 
tended upon the evidence, that the distinctive appella- 
tions of ewe and wether are not used till the animals 
are three years old, and that this animal was much 
younger. The learned Judge left that question to the 
Jury, who found that the distinctive appellation is used 
at any time after weaning. *The learned Judge ^^0^1 
was inclined to direct an acquittal on the au- 
thority of Puddifoot's case ; but on consulting with Mr. 
Justice CoLEBiDGE, they thought it better to reserve the 
point. The prisoner was convicted, and the opinion 
of the Judges was asked, whether it was incumbent on 
the prosecutor, upon this indictment, to prove that the 
sheep stolen was a wether. 

The learned Judge also pointed out in this case, that 
by the first act which made sheep-stealing a capital 
offence, viz., 14 G. 2, c. 6, it is enacted, that if any 
person shall feloniously steal one or more sheep or 
other cattle, or shall wilfully kill one or more sheep or 
other cattle, with a felonious intent to steal the carcase, 
he shall suffer death, &c. In the subsequent year an 
act was passed, 15 G. 2, c. 34, which recited the clause 
in the former act, and that it was doubtful to what 
kind of cattle besides sheep the said act was meant to 
extend, and enacts '^ that the said act was meant and 
intended, and shall be construed, deemed, and taken to 
extend to any bull, cow, ox, steer, bullock, heifer, calf, 
or lamb, as well as sheep, and to no other cattle what- 
soever." No doubt seems to have arisen at any time 
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that the word "sheep," in the act 14 G- 2, c. 6, ex- 
tended to sheep of all sexes, rams, ewes, and wethers; 
but that act, and 15 G. 2, c. 34, are expressly repealed 
by 7 & 8 G. 4, c. 27, which received the royal assent 
on the 21st of June, 1827; and, on the same day, the 
7 & 8 G. 4, c. 29, received the royal assent, the twenty- 
fifth section of which, containing the words, ram, ewe, 
sheep, or lamb, gives rise to the present question. 

It may be observed that in Puddifoot's case, if it was 

for stealing a sheep it might have been possible to treat 

the indictment as one at common law; but in this case 

it cannot be so treated, as it contains but one "^count, 

which is for killing with intent to steal the 

carcase. 

This case was considered by all the Judges except 
Gurnet, B., in Easter term, 1838, and they all held 
that the word sheep in the statute was a generic 
term, including ram, ewe, and wither, and that the two 
former words might be rejected; except Parke, B., 
Vaughan, J., and Coleridge, J., who were of a con- 
trary opinion; and the conviction was affirmed. 



REGINA V. RICHARD DORAN and WILLIAM 

MACGUIRE. 

A person formerlj a Qaaker, who has seceded from that sect on some poiniB 
of doctrine, retaining their opinions on the unlawfulness of swearing, but 
refuses to affirm under the forms giyen in 8 & 4 W. 4, c. 49, and 8 & 4 W. 
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4f 0. 82y 10 not admissible as a witness in criminal oases upon making the 
affirmation according to 9 G. 4, o. 82. 

This wbb aa indictment for a highway robbery, tried 
before Mr. Justice Patteson at the Spring assizes^ 
1838, for South Lancashire. 

The prosecutor, John Atkinson Simpson, being called, 
it was proposed to him to make the affirmation usually 
made by Quakers, under the statute 9 G. 4, c. 32. 

The counsel for the prisoners interposed and ques- 
tioned the witness, who said as follows:— "I was a 
member of the Society of Friends until within fifteen 
months. Then there was a difference amongst us on 
points of doctrine, I am one of those who separated. 
I am still of the same opinion with the Friends as to 
taking an oath or making an affirmation, and on many 
other points. I am not now a Quaker. We have taken 
the name of Evangelical Friends. They call them- 
selves Friends. I am not now a member of the Society 
of Quakers. The world, I believe, calls us Quakers; 
but I have a difficulty in saying that I am *a p^gg-. 
Quaker after the difference of doctrine and se- 
paration. There are many doctrines in which I agree 
with the Friends : in some particular doctrines, which 
are distinguishing ones, I differ; one is, as to the rite 
of baptism : they do not hold it a sacrament, I do. The 
great point of difference is, the influence of the Spirit, 
the inward light; that is a leading doctrine. They 
hold that every man has sufficient in himself: we, that 
the Bible is the guide ; that is a leading doctrine. .Also, 
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we differ as to reading the Scriptures in our meetings. 
We are generally addressed as if we were Quakers: 
still I cannot say that I am a Quaker at all; I am but 
a Moravian/' 

It was contended by the counsel for the prosecution, 
that the witness might affirm, either under 9 G. 4, c. 
32, or under 3 & 4 W. 4, c. 49. That the question 
under the former act is not whether the witness con- 
siders himself a Quaker, but whether he is in fact a 
Quaker; and that in this case it was sufficiently shown 
that he was in fact a Quaker. That under the latter 
act two forms are given, — 

"I, A. B. being one of the people called Quakers, 

&c." 

Or, 

" I, A. B. being one of the persuasion of the people 
called Quakers," 

And that the latter form being different from the 
former, probably meant to include all persons who hold 
the same opinion with regard to the lawfulness of an 
oath and the obligation of an affirmation, as the 
Quakers, and that the witness professed to hold the 
same opinion. 

The learned Judge put it to the witness, whether he 
would affirm in the form first given by 3 & 4 W. 4, 
-^ - *c. 49, viz. "I, A. B., being one of the people 
called, Quakers." The witness refused. 
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The learned Judge put it to him, whether he would 
affirm in the form secondly given, viz., " I, A. B., be- 
ing one of the persuasion of '^e people called Quakers." 
The witness refused, saying, that he could not see the 
di£ference ; that he considered the word persuasion to 
mean ^^sect." 

The learned Judge put it to the witness, whether he 
would make the affirmation in the form given by 3 & 4 
W. 4, c. 82, touching separatists. The witness said, 
^^ I am not of that sect," and refused. 

The learned Judge asked him whether he would 
take an oath. The witness refused. 

The witness then said, ^^ I am not a Quaker, but I 
have no objection whatever to make the affirmation in 
the terms, ^ I, A. B., do solemnly, sincerely, and truly 
affirm and decl&re,' &c. ; and if I do so affirm, I hold 
it binding upon my conscience." 

The learned Judge admitted the witness, and upon 
his evidence the prisoners were convicted ; but judg- 
ment was respited, in order to take the opinion of the 
Judges, whether, under these circumstances, the wit- 
ness ought to be considered a Quaker within the 
meaning of the statute 9 6. 4, c. 32. 

The case was considered in Easter term, 1838, by 
all the Judges, except Vaughan, J., Gurnet, B., and 
Williams, J., and they were unanimously of opinion 
that the witness was not admissible, and that the con* 
viction waB therefore wrong. 

TOL. II. 6 
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[*40] *ANOKTMOUS. 

Under 1 Vict c. 85, it is no defence to a charge for maliciously wounding, 
&c., that the o£fence would not haye been murder if death had ensued. 
Sentence of hard labor may be pronounced on all persons oonTioted of 
assaults under 1 Vict. c. 85, s. 11, upon indictments for felonies. 

The opinion of the Judges was requested by Mr. 
Baron Parke and Mr. Baron Bolland upon two 
questions which arose on the Norfolk Spring circuit, 
1838. 

By 9 G. 4, c. 31, s. 11, the offences of attempts to 
poison, or unlawful and malicious shooting at, and 
wounding with intent to murder, are made capital. 

By section 12, the offences of unlawful and mali- 
cious shooting, attempting to discharge loaded arms, 
and wounding with intent to maim, disfigure, or 
disable, or do grievous bodily harm, are also made 
capital, with a proviso, that in case it shaU appear on 
the trial that such acts of shooting, &c., were com- 
mitted under such circumstances as that, if death had 
ensued therefrom, the same would not have amounted 
to the crime of murder, in every such case the person 
indicted shall be acquitted of felony. 

The 1 Vict. c. 85, recites that it is expedient to 
amend so much of 9 G. 4, c. 31, as relates to (not as 
relates to the punishment of) any person who shall 
unlawfully and maliciously administer, or attempt to 
administer, poison, &c., or who shall unlawfully and 
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maliciously shoot at any person, or attempt to dis- 
charge loaded arms, or wound any person, and so much 
as relates to the punishment of accessories after the 
fact, enacts that so much of the said act thereinbefore 
referred to shall continue in force till the 30th of 
September, 1837, and be then repealed, &c.; and then 
proceeds to enact, that persons guilty of attempting to 
administer poison, or that shall shoot at any person, 
&c., with intent to murder, shall be transported 
*for life ; and whosoever shall unlawfully and 
maliciously shoot at any person, &c., or cut or 
wound, &c., with intent to maim, disfigure, or do some 
grievous bodily harm, shall be guilty of felony, and be 
transported for life. 

The stat. 1 Vict. c. 85, does not contain the proviso 
in the stat. 9 6. 4, c. 31, s. 12. 

Is it now a defence to an indictment for wounding 
with intent to maim, &c., that if death had ensued, 
the oflFence would not have been murder but man- 
slaughter ? 

By section 8 of 1 Vict. c. 85, it is enacted, that 
when any one shall be convicted of an offence punish- 
able under this act, for which imprisonment shall be 
awarded, the Court may sentence the prisoner to be 
kept to hard labor. 

By section 11, it is enacted, thai; on the trial of any 
person for any of the offences before mentioned in 
that act, or for any felony whatever, when the crime 
charged shall include an assault against the person, it 
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shall be lawfiil for the jury to acquit of the felony, and 
to find a verdict of guilty of assault against the person 
indicted, if the evidence shall warrant such finding ; 
and when such verdict shall be found, the Court shall 
have power to imprison the person so found guilty of 
an assault for any term not exceeding three years. 

On an indictment for a rape in the common form, the 
prisoner was found guilty of the assault. This being 
an offence at common law, and not punishable under 
the act of 1 Vict. c. 85, the learned Judges thought 
they had no power to sentence to hard labor, and the 
sentence was accordingly to imprisonment only for 
three years; but it appearing that other Judges had 
acted differently, the opinion of the Judges was re- 
quested upon this question. 

*And also, whether it would not be advisable 
r*42] 

for the future to direct that indictments for 

felonies, including assaults, should state the assault to 

have been with intent to commit the felony, in which 

case the prisoner may be sentenced to hard labor. 

At a meeting of the Judges in Easter term, 1838, 

they all thought it to be now no defence to such an 

indictment, that if death had ensued the offence would 

not have been murder but manslaughter, except Lord 

Denman, C. J., and Littledale, J., who doubted. Upon 

the second point they were unanimously of opinion 

that hard labor might be added. 
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REGINA t>. ALEXANDER TURNER. 

An indictment nnder 2 W. 4, o. 84, 8. 16, charging the gilding sixpenoes 
with materials capable of producing the color of gold, is good, and sup- 
ported by proof of coloring sixpences with gold. 

The prisoner was tried before Mr. Baron Bolland, 
present Mr. Baron Parke, on the following indict- 
ment, at the Old Bailey in April 1838. 

The jurors of our lady the Queen upon their oath 
present, that Alexander Turner, late of the parish of 
St. Mary Matfelow, otherwise Whitechapel, in the 
county of Middlesex, and within the jurisdiction of the 
said Court, laborer, on the 27th day of January, in 
the 1st year of the reign of our sovereign Lady Vic- 
toria, by the grace of God, of the united kingdom of 
Great Britain and Ireland, Queen, Defender of the 
Faith, with force and arms, at the parish aforesaid, 
and within the jurisdiction of the said Court, three 
pieces of the Queen's current silver coin called six- 
pences, then and there feloniously did gild with ma- 
terials capable of producing *the color of p^.«^ 
gold, with intent to make the same resemble 
and pass for the Queen's current gold coin called 
half-sovereigns, against the form, &c., and against the 
peace of our said lady the Queen, her crown and 
dignity. 

The statute on which the indictment is founded is 
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the 2 W. 4, c. 34, the fourteenth section of which is 
as follows : — 

" And be it enacted, that if any person shall gild or 
silver, or shall with any wash or materials capable of 
producing the color of gold or silver, wash, color, or 
case over any coin whatsoever, resembling or appa- 
rently intended to resemble or pass for any of the 
King's current gold or silver coin ; or if any person 
shall gild or silver, or shall with any wash or materials 
not capable of producing the color of gold or of silver, 
wash, color, or case over any piece of silver or copper, 
or of coarse gold or coarse silver, or of any metal or 
mixture of metals respectively, being of a fit size and 
figure to be coined, and with intent that the same shall 
be coined into false and counterfeit coin, resembling or 
apparently intended to resemble or pass for any of the 
King's current gold or silver coin; or if any person 
shall gildy or shall with any wash or materials capable 
of producing the color of gold, wash, color, or case 
over any of the King's current silver coin ; or file, or 
in any manner alter such coin with intent to make the 
same resemble or pass for any of the King's current 
gold coin : or if any person shall gild or silver, or shall 
with any wash or materials capable of producing the 
color of gold or of silver, wash, color, or case over any 
of the King's current copper coin ; or file, or in any 
manner alter such coin, with intent to make the same 
resemble or pass for any of the King's current gold or 
silver coin, every such ofiender shall in England and 
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Ireland be guUty *of felony, and in Scotland Of 
a high criminal offence, and being convicted ^ ■■ 
thereof, shall be liable, at the discretion of the Court, 
to be transported beyond the seas for life, or for any 
t«m«ot Za^ seven ye.«, or to be in;pri«>oed te 
^y tenn not exceeding L yUrs." 

It was proved that the prisoner was apprehended in 
the act of gilding sixpences with gold, three of which 
so gilt were found in the room where he was taken, 
on which an objection was made that the indictment 
was not proved, as the prisoner had used gold and not 
materials capable of producing the color of gold. It 
was answered by the counsel for the Crown, that the 
latter words might be altogether rejected. The counsel 
for the prisoner contended that they could not, as they 
qualified the word gold, and showed it was not used in 
the strict sense of the word. The learned Judge, with 
the concurrence of Mr. Babon Parke, directed a ver- 
dict for the Crown. The counsel for the prisoner then 
moved in arrest of judgment, in case the objection 
should be one on the record. 

This case was considered by all the Judges except 
Vaughan, J., GuBNEY, B., and Wiluams, J., in Easter 
term, 1838, and the Judges present were unanimous 
that the indictment was proved. Littledale, J., and 
Pabee, B., thought the indictment bad, but the other 
Judges considered it good, and the conviction was 
affirmed. 
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[*45] *REGINA v. WHEATER. 

The examination of a person taken on oath as a witness before Gommission- 
ers of Bankmptcj, is admissible against him on a charge of forgery, he 
haying been cautioned and allowed to elect w&at questions he would 
answer. 

The prisoner was tried before Mr. Justice Cole- 
EiDGB, at the Spring assizes for the county of York, 
1838, on an indictment charging him in various 
counts with having forged, uttered, and disposed of 
the acceptance of a bill of exchange. The intent in 
each count was charged to have been to defraud 
Joshua Wheater. 

The Jury found the prisoner guilty, and the learned 
Judge passed sentence of imprisonment on him, in- 
forming him, at the same time, that he had doubts as 
to the admissibility of some evidence which he had 
received, on which point the learned Judge requested 
the opinion of the Judges. 

The prisoner had been agent in London for the sale 
of cloths to his father, Joshua Wheater, a cloth manu- 
facturer near Leeds ; Joshua became embarrassed, and 
ultimately a bankrupt. 

The bill in question, which with other forged bills 
was found in the prisoner's possession, and had been 
paid after dishonor, had been remitted by him to his 
father, as alleged, by way of return for cloths. The 
prisoner had been examined by the commissioners 
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under fhe fiat touching all these bills^ afler the solici- 
tor of the assignees had failed in making out such a 
case on a direct charge of forging them before the 
Lord Mayor as would, in his Lordship's opinion, war- 
rant the committing him for trial. His examination 
before the commissioner was tendered in evidence on 
the part of the *prosecution, and objected to. 
It appeared that he had been attended before 
them by his solicitor, and been informed by them that 
he was at liberty to decline answering any question 
which he thought might criminate himself; that to 
some questions he had demurred on this ground, and 
those had been parsed over; to others he had made 
objections on other grounds, which had not been al- 
lowed, and he had been compelled to answer. The 
examination was upon oath. 

The learned Judge received the examination in evi- 
dence, and if he did so improperly, the conviction 
ought not to have taken place. 

This case was argued before all the Judges, except 
Pabk, J., and Gurnet, B., in Trinity term, 1838. 

DuNDAS for the prisoner. 

The evidence was inadmissible, inasmuch as it waa 
a compulsoiy answer upon oath. The prisoner was 
liable to an indictment for peijury if he swore falsely, 
under the stat. 6 6. 4, c. 16, s. 99, as well as to all 
the consequences and penalties incurred by a refusal 
to answer by section 34. By this section he might be 
committed to a prison if he refused to answer. It is 
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material to remember, that prior to the examination 
before the commissioners, he had been examined on a 
charge of felony with reference to the same bills, con- 
cerning which he was examined before them. He had 
the privilege of not answering questions granted him. 
He had himself applied for that privilege, yet he was 
compelled to answer some questions; and it must 
therefore be taken that some part of the examination 
was compulsory. When, therefore, it is recollected 
that the prisoner himself considered that he was com- 
pelled to answer, and that his objections, however 
erroneous they might have been, had been overruled, 
can it be said that the examination was voluntary ? 
It is submitted that he was under duress — ^his mind 
r*i7i *^sturbed by the extraordinary situation in 
which he found himself placed, and called on 
in the midst of these trjring circumstances to weigh 
and consider the nature of each question, and the con- 
sequences of his answers ; and if so, the law cannot 
estimate the exact degree of influence of the duress 
upon the human mind. For this reason all statements 
and confessions made under duress or threats are ex- 
cluded. In 2 Hawkins, P. C. p. 604, b. 2, c. 46, the 
principle is thus laid down : — " A confession, whether 
made upon an official examination or in discourse with 
private persons, which is obtained from a defendant 
either by the flattery of hope or the impressions of 
fear, however slightly the emotions be implanted, is 
not admissible evidence," &c. So in Thomson's case, 
1 Leach, 325, the principle was strictly acted on. 
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Parke, B. Here the commissioners had a right to 
examine the prisoner. Do you mean to say, that if a 
person, on a trial between parties, choose to make cer- 
tain answers, they may not be used afterwards against 
him? 

LiTTLEDALE, J. Suppose, in answer to a bill in equity, 
a party state facts which afterwards are found to chime 
in with other facts, are they not admissible in evidence 
against him? 

DuNDAS. Warickshall's case, 1 Leach, 298, shows 
the principle on which any statement made under hope 
or fear is excluded. ^^A confession forced from the 
mind by the flattery of hope or the torture of fear comes 
in so questionable a shape, when it is to be considered 
the e\ddence of guilt, that no credit ought to be given 
to it, and therefore it is rejected." 

Lord Denmak, C. J. That case only shows that 
facts found out in consequence of a confession are evi- 
dence, though the confession itself may not be. 

*DuNDAS. The prisoner knew he was under ^j^. q-. 
an imputation of felony, and his mind in that 
plight that he was not in a situation to resist any im- 
pression made on it. He was therefore answering under 
duress. 

Again : the answers were on oath, which is another 
head of objection. The statute Philip and Mary, which 
directs a prisoner's examination to be taken, does not 
warrant its being taken on oath, and if a prisoner be 
examined on oath the statement so made is inadmissible. 
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See Starkie on Evidence, vol. ii. p. 29. The reason 
there given is, that it would be a species of duress. 

In Rex V. Davies, 6 C. & P. 590, it was held that a 
statement made by a prisoner on oath is not receivable 
in evidence. In this latter case, Rex v. Tubby, 6 C. 
& P. 530, was quoted as an authority, that what a 
prisoner has stated on oath may be received in evidence 
against him ; but the learned Judge who tried Rex v. 
Tubby admitted the evidence on the ground, that at 
the time of making the statement the prisoner was not 
under suspicion. 

AiiDERSON, J. It does not appear there that the 
oath was a lawful one. 

Vaughan, J. In Rex v. Tubby, which was tried by 
me, what reason is there for saying that there was any 
restraint on the person making the statement? 

The case of Rex v. Merceron, 2 Starkie's N. P., will 
be probably relied on by the counsel for the prosecu- 
tion. There the evidence which a person gave before 
a committee of the House of Commons under compul- 
sory process was held admissible against him on a cri- 
minal charge, but the observations made by Lord 
Tenterden (being the Judge who tried the case of Rex 
V. Merceron), in Gilham's case, 1 Moody, C. C. 203, 
with reference to this, destroys its seeming *au. 
thority ; he says, " I think there must be some 
mistake in the report." And in conformity with this 
view it was held in Rex v. Britton, that the balance- 
sheet of a bankrupt, given on oath imder his commis* 
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sion^ is not admissible against him on a criminal charge. 
1 Moo. & R. 297. 

In Tucker v. Barrow, 7 B. & C. 623, a doubt is raised 
whether an admission obtained by compulsory exami- 
nation before commissioners of bankrupts can be used 
in an action against the party making it. 

LiTTLEDALE, J., there says, "I am disposed to say 
that an admission obtained under a compulsory exami- 
nation is not evidence of an account stated. The de- 
fendant never accounted with the plaintifib, but under 
compulsion made a disclosure to the commissioners." 

I submit on these grounds therefore, first, that the 
examination was in its nature compulsory, and likely 
to operate so as to disturb the mind of the prisoner; 
and, secondly, that it was an examination on oath, that 

the evidence was inadmissible. 

« 

Stabe:ie for the prosecution. 

The common law principle is, that anything that a 
party says or writes is admissible in evidence against 
him, subject to this limitation in criminal matters, — 
that the statement must be a voluntary one, not pro- 
cured or influenced by threats or duress. 

In Rex V. Lamb, 2 Leach, p. 625, the principle is 
laid down, that a free and voluntary confession made 
by a person accused of an offence is receivable in evi- 
dence against him. This being the principle, is there 
anything which leads to the conclusion that this ex- 
amination was not voluntary? Here the prisoner had 
the liberty to object to answer, and exercised his right 
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to do SO. It is said that a party in such a situation as 
the prisonerfoundhimselfinmay have great*dif- 
ficulty in determining at the moment what ques- 
tions to answer and what not. Such difficulty certainly 
does exist; nevertheless, if the person does elect to an- 
swer, his answer, although he might have demurred, is 
receivable in evidence. What objection would it be 
that a person had been compelled to attend as a witness 
at a trial at Nisi Prius by subpoena, and to answer on 
oath ? It was so ruled in Smith v. Bradnell, 1 Camp. 
30; Maloney v. Bartley, 3 Camp. 210; Stockfleth v. 
De Tastet, 4 Camp. 10; Gilbrig v. Somerset, coram 
Abbott, C. J., sittings after Michaelmas, 1823. These 
cases all show that such statements as this made before 
commissioners are evidence against the party making 
them. There is a clause in the Embezzlement Act^ 7 
& 8 G. 4, c. 29, s. 52, which seems material. That 
section enacts, " That no banker, &c., shall be convicted 
for any act, if he shall have disclosed such act on oath 
in consequence of compulsory process." 

Lord Abinger, C. B. That you say is a parliamen- 
tary declaration, that such evidence would otherwise 
be admissible. 

Parke, B. There is a provision in the earlier part 
of the same section, that a conviction of an offender 
shall not be received in evidence in any action against 
him. Now, it is clear that such a conviction could not 
be received in evidence without this section, therefore 
the section does not necessarily show that the evidence 
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rendered inadmissible by this section would be other- 
wise admissible. 

Stabeie. Upon what principle are such statements 
admitted ? I admit that the fact that a prisoner's exami- 
nation taken on oath is inadmissible deserves consider- 
ation. In Kelynge^ p. 2, it is said, that the stat. Phil. 
& Mary does not warrant the examination on oath. 
And the same is said in BuUer's N. P. 242 ; *but 
it is not said that if taken on oath the exami- "^ 

nation is inadmissible. I admit that the policy of the 
law is wise in not permitting an oath to be taken ; but 
it is a different question whether, if a party gives an 
answer on oath without objection, it is inadmissible. As 
a mode of carrying the law of taking examinations into 
effect, it may be politic to reject such evidence, although 
not inadmissible in point of principle. But the cases 
where statements have been rejected on the ground of 
the examination having been on oath are inapplicable. 
In them the examination was improperly taken, and 
the party examined was charged as a criminal. Here 
the examination was regular, and there was no charge 
of crime. Howard's case, in Greenwood's Criminal 
Statutes, p. 138. In Thomson's case, cited by the 
counsel for the prisoner, there was a threat; and in 
Rex V. Davies the deposition was taken together with 
the other depositions on which the committal took place. 

LoBD Abingeb, C. B. I understand, if a prisoner's 
examination be on oath it shall not be received in evi- 
dence without reference to a duress or threat ; I see no 
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reason for it; in principle, the answer may be quite vo- 
luntary. 

Starsje. The case of Bex v. Britton has been re- 
ferred to. 

Patteson, J. The ground of that decision was, that 
the balance-sheet could not be given in evidence, unless 
there were a valid commission, and therefore the ba- 
lance-sheet being part of the proceedings, could not be 
put in evidence to prove the petitioning creditor's debt 
as a part of the conmiission. 

DuNDAS in reply. In Rex v. Howarth, and in Rex 
V. Tubby, the party was not under compulsion at the 
time of the examination ; and in Smith v. *Brad- 
neU, and Stockfleth v. De Tastet, the party did 
not object to any questions. Here the prisoner did 
object to some questions, and the question is, whether 
it may not be inferred that his mind was so far in- 
fluenced by the novelty and perplexity of his situation, 
and by his being compelled to answer at best some 
questions, that he was under a species of duress, and 
L examination not a voluntary one? 

The Judges present were all of opinion that the evi- 
dence was properly received, and the conviction was 
good, except Lord Abinger, C. B., and Lxttledale, J., 
who were of the contrary opinion. 
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REGINA V. FRANCES, THE WIFE OF 

HENRY WILSON. 

To bring a case of reoeiying within 7 & 8 G. 4, o. 29, s. 65, the indictment 
must allege the goods to have been obtained by false pretences and known 
to have been so. It is not enough to allege them to have been << nnlawfoUy 
obtained, taken, and carried" away. 

The prisoner was tried before the Lord Chief Justice 
TiNDAL, at the Lent assizes, 1838, for the county of 
Kent, on the following indictment : — 

The jurors for our lady the i^ueen, &c., that Frances 
the wife of Henry Wilson, &c., on, &c., with force and 
arms at, &c., unlawfully did receive and have of a cer- 
tain evil-disposed person, one shoulder of mutton of the 
weight of seven pounds, of the value, &c., of the goods 
and chattels of Thomas West, which said goods and 
chattels had been then lately before, to wit, on, &c., at, 
&c., unlawfully obtained, taken, and carried away, she 
the said Frances Wilson, at the time of her so receiving 
and having the said goods and chattels, then and there 
well knowing the *said goods and chattels to pjj.KQn 
have been unlawfully obtained, taken, and car- "^ 

ried away, against the form of the statute in such case 
made and provided, and against the peace of our lady 
the Queen, her crown and dignity. 

And, after a verdict of guilty, a motion was made in 
arrest of judgment, that the offence is not brought 
within the fifty-fifth section of the 7 & 8 G. 4, c. 29, 
unless it appears on the indictment that the goods had 

YOL. II. 6 
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been obtained under false pretences, and that the re- 
ceiver knew them to be so unlawfully obtained; and 
the opmion of the Judges was requested upon the suf- 
ficiency of the indictment. 

This case was considered at a meeting of the Judges 
in Easter term, 1838, and they were unanimously of 
opinion that the indictment was bad on the groimd 
stated in the motion in arrest of judgment. 



REGINA V. THOMAS CRUSE and MARY, 

HIS WIFE. 

An indiotment under 7 W. 4, and 1 Y. o. 85, s. 6, need not specify the bodilj 
iigury dangerons to life; it is enough to specify the means. On an indict- 
ment for felony under that section against husband and wife, both may be 
conyicted of assault. 

The prisoners were tried at the Oxford Summer 
assizes, 1838, before Mr. Justice Patteson, on an in- 
dictment under 7 W. 4, and 1 Vict. c. 85, s. 2, which 
charged that the prisoner Thomas, on the 4th of June, 
at Thatcham, feloniously did assault Charlotte Heath, 
and that he did cause unto the said Charlotte Heath a 
certain bodily injury dangerous to life, by striking and 
beating her with his hands and fists on her head and 
back, by kicking her on the back, by seizing and lifting 
her, and striking her head against a wooden beam of a 
r*^in ^^^^8? ^y casting, throwing, *and flinging her 
against a brick floor with intent feloniously to 
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kill and murder her; by reason whereof the said 
Charlotte Heath was grievously injured, and her life 
greatly endangered, against the statute, &c. 

Mary Cruse was charged as being present, aiding and 
abetting. 

Mr. Carrington for the prisoners proposed to demur 
to this indictment, upon the ground that the nature of 
the bodily injury dangerous to life should have been 
stated with certainty. 

The learned Judge thought the point well deserving 
of consideration, but suggested that the prisoners should 
plead, he reserving to them the same benefit a* if they 
had demurred. 

The prisoners pleaded not guilty. 

It appeared by the evidence that both the prisoners 
in company had ill-used Charlotte Heath, a girl of seven 
years of age, daughter of Mary Cruse, whereupon Mr. 
Carrington for Maiy Cruse contended that she was en- 
titled to be acquitted as having acted under the coercion 
of her husband, and that the only excepted cases were 
treason and murder. The learned Judge thought 
otherwise, and put the case to the Jury as to both. 

The Jury acquitted both prisoners of the felony, not 
being satisfied that they had any intent to murder, but 
found them guilty of the assault, under the eleventh 
section of the 7 W. 4, and 1 Vict. c. 85. 

The learned Judge respited the judgment, and re- 
quested the opinion of the Judges as to the sufficiency 
of the indictment as if upon a demurrer, and also on 
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the point with regard to the wife being under the co- 
ercion of her husband. 

This case was argued before all the Judges except 
LiTTLEDALE, J., Parke, J., and BoLLAND, B., in Michael- 
mas term, 1838. 

*Carrington for the prisoners. 
^ ^ The first question in this case arises on the 
form of the indictment, and is whether the indictment 
would be good on demurrer, as framed under the second 
section of 7 W. 4, and 1 Vict. c. 85, which enacts 
" that whoever shall administer to or cause to be taken 
by any person any poison or other destructive thing, or 
shall stab, cut, or wound any person, or shall by any 
means whatsoever cause to any person any bodilj^ in- 
' jury dangerous to life, with intent in any of the cases 
aforesaid to commit murder, shall be guilty of felony, 
and being convicted thereof shall suffer death." The 
indictment ought to have specified the injury danger- 
ous to life, and is too general without it. There are 
in this clause three distinct applications of the word 
anffy viz. any person, any means, any injury dangerous 
to life. In each of these cases the general term any 
in the statute ought in the indictment to be satisfied 
by specifying what. The person must be specified, the 
means must be specified, and so must the bodily injury 
dangerous to life. In criminal pleading the rule is 
general, that every specific fact must be distinctly 
«tated. General pleading is only allowed where a sub- 
ject comprehends a multiplicity of matters, to avoid 
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prolixity. But if there be anything specific in the 
subject, though consisting of a number of acts, they 
must all be enumerated. The rule is laid down by 
BuLLER, J. in J' Anson v. Stuart, 1 T. R. 753. The 
object of the indictment is to give such particularity, 
that there shall be little to prove in case of a plea of 
avirefoia acquit or convict The more particular the 
indictment, the better this object is answered. Rex v. 
Parry, 7 C. & P. 836. If the matter be left general 
the prisoner is put to a disadvantage, inasmuch as the 
Grand Jury might find the bill on one injury as dan- 
gerous to life, and the *Petty Jury be asked to p^f.^-. 
convict on another. In Rex v. Pinney, 5 C. & 
P. 254, LiTTLEDALE, J. told the Jury they must all 
agree on some particular neglect of duty : it would not 
be enough for some of the Jury to suppose the defen- 
dant guilty of one act of neglect, and the rest of another. 
In Regina v. Martin, which was in error and reported 
in 3 N. & P. 472, the indictment was held bad because 
it did not state whose goods were obtained, though it 
stated from whom they were obtained, and the person 
intended to be defrauded ; and that though the term 
a7iy is used throughout the fifty-third section of 7 & 8 
G. 4, c. 29. In Rex v. Chalkley, Russ. & Ry. 258, it 
was held that an indictment for maiming certain cattle 
was not enough, under 9 G. 1, c. 22, the particular 
cattle must be specified, j.nd that though the words of 
the statute are " any cattle." So in Rex v. Ridley, 
Russ. & Ry. 515, for night poaching, an indictment 
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for entering a certain close was held too general. In 
Bex V. Holland^ 5 T. B. 624, the same principle was 
acted on ; and, in Bex v. Fowler, 4 C, & P. 492, a con- 
spiracy to defraud the just and lawful creditors of W* 
P. was said to be too general. 

Williams, J. In the charge of intent to do grievous 
bodily harm, the bodily harm is never specified, though 
Mr. Justice Chambre, I know, thought it ought to be. 

That is an intent, and not a fact, and it may not be 
known what bodily harm was intended ; and the intent 
may, in fact, be general, and not directed to any specific 
injury. Bex v. Hepper, 1 C. & P. 608, Bex v. With- 
eringham, 1 Strange, 2, Bex v. Bober, 2 Str. 999, 
Davy V. Baker, 4 Burr. 247, are all authorities against 
general statements in indictments and declarations. 
The precedents in general use are framed on this prin- 
ciple. 

*Parke, B. Indictments for wounding do 
f 571 

not state the wound. 

The objection to an indictment for wounding, that 
the wound is not specified, has never been taken on 
demurrer ; and by 7 & 8 G. 4, c. 64, s. 21, it would be 
good after verdic);. In Bex v. Fuller, 1 B. & P. 180, 
the judgment goes on the same principle as J' Anson 
V. Stuart, 7 T. B. 748. 

As to the second point, the wife must be taken to be 
acting under the coercion of the husband when present, 
and therefore is entitled to an acquittal, except in cases 
of treason and murder, to which the presumption is 
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held not to apply. As to the text writers there is 
great discrepaDcy on this subject. The only cases to 
be found in which women have been convicted of trea- 
son or felony jointly with their husbands are that of 
Somerville and Ardin, in the reign of Elizabeth, 1 An- 
derson, 104, 1 Hale, P. C. 45, and the Countess of 
Somerset, who was attainted of the murder of Sir 
Thomas Overbury as an' accessory before the fact, (a) 
of which Lord Coke says, 2 Institute, 50, " That the 
proceeding herein was by great advisement." The 
first case on the other side took place in the 2 Edw. 3. 
Rtz. Abr. Tit. Coron. 160, Staun. P. C. lib. i. c. 19. 
In 27 Edw. 3, a woman was acquitted of stealing two 
pennyworth of bread on the ground of coercion. Pitz. 
Abr. Tit. Coron. 199, Bro. Abr. Tit. Coron. 108. So 
Day's case, 1 Hale's P. C. 47. 

TiNDAL, C. J. Suppose the husband to be a cripple 
and confined to his bed, his presence then would not 
be sufficient. 

Vaughan, J. There was a cause of arson before me 
on the Home Circuit. The man and wife were tried 
together, and it appeared that the man, though pj,.^^-. 
present, was a cripple and bedridden in the 
room, and I held, after conferring with my Lord Chief 
Justice Tindal, that the circumstances under which 
the man was, repelled the presumption of coercion, (b) 

(a) 1 Hargrave's St. Tr. 347. 

(h) This was a case of houseboming, with intent to defraud the 
insurance office. Tried at Maidstone Spring assises, 1838. 
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In the case of Rex v. Archer, Moody's C. C. 143, it 
was held that the mere fact of the wife's being the 
more active of the two could not repel the presumption 
if the husband were actually present. 

Parke, B. An assault with an intent to commit 
murder may be within the exception of murder, but 
the difficulty does not arise here ; it is sufficient to dis- 
pose of this case, that they aite acquitted of the felony. 

The Jury ought to have been told to acquit the wife, 
if they thought there was a felony committed. As to 
the text writers Lord Hale at first, 1 Hale, P. C. 45, 
47, applies the presumption of coercion to all cases 
except treason and murder ; but in later passages (vol. 
i. 434, 516), manslaughter is also excepted. In 1 
Hawkins, c. i. p. 4, robbery is also introduced as ex- 
cepted. But it was decided in Kel. 31, by the Twelve 
Judges, that the presumption in favor of the wife ap- 
plies to burglary. Blackstone in the first volume only 
excepts treason and murder : in the fourth volume he 
excepts crimes that are mala in se, and prohibited by 
the law of nature, such as murder and the like. 

Alderson, B. There was a case on the Northern 
Circuit in which Lord Chief Baron Thompson laid it 
down, that the presence of the husband raised only a 
primd fade presumption that the oflFence was commit- 
ted under coercion. (a) 

*It would appear from the case of Rex v. 
Price, 8 C. & P. 19, and Rex v. ConoUy there 

(a) Rex y. Hughes^ 1 Russell on Crimes, 18. 
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cited, that the presumptioii is not limited to felony, as 
there the women were acquitted in misdemeanor for 
uttering counterfeit coin. 

Alderson, B. It is decided in the case of Begina v. 
Ingram, 1 Balk. 384, that husband and wife may be 
jointly convicted of an assault, which is all these par- 
ties are convicted of. 

Lord Abinger. This case must have been left to 
the Jury, and they have convicted the parties of an 
offence of which they may be jointly guilty. 

The Judges held the indictment sufficient and the 
conviction good. 



REGINA V. WILLIAM NEWTON. 

A prisoner conyicted, or confessing to an indictment for uttering a forged 
'* order," ought not to haye judgment passed, if it appears that the per- 
son whose name is forged had no authority to order, and the writing 
merely purports a request. 

The prisoner was tried before Mr. Justice Bosan- 
QUET at the Summer assizes, 1838, for the borough of 
Leicester, for uttering a forged order for delivery of 
goods, which was set forth as follows, viz. : — 

"July 11, 1838. 

" Mr. Lang, please send one piece of lead by the 
bearer, 12 long 16 wide. 

" Geobge Kilbt, 

« Queenborough." 
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With intent to defraud Peter Thomas Lang, and in a 
second count with an intent to defraud George Kilby. 

The prisoner pleaded guilty. 

*The leaxned Judge poBtponed pacing sen- 
tence till the next day, for the purpose of look- 
ing into the facts, when it occurred to the learned 
Judge that they did not show any right in Kilby to 
make an order on Lang for the deUvery of lead ; and 
that the instrument set forth in the indictment did not 
import anything more than a request which Lang 
might or might not comply with, as he might think fit. 

Under these circumstances the learned Judge thought 
it right to respite the sentence till the next assizes, and 
to bring the case under the consideration of the Judges, 
in order that judgment might be given upon the pri- 
soner's confession, if the present indictment should be 
held good ; and if not, that an indictment might be 
preferred at the next assizes for uttering a forged re- 
quest for the delivery of goods, under the statutes 11 
G. 4, c. 1, and W. 4, c. 6, s. 10. See East's P. C. 936; 
Ravenscroft's case, Russ. & Ry. 161; Carney's case. 
Moody, 351. 

This case was considered at a meeting of the 
Judges in Michaelmas term, 1838, and they held the 
conviction wrong, and ordered a fresh indictment to 
be preferred for forging, &c., a request. 
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REGINA V. EDWARD HAWKES. 

An indictment for uttering a forged bill of exchange is snpported bj proof 
of uttering an instrnment in form of a bill with a forged acceptance on it, 
though there be no person named as drawee in the bill. 

The prisoner was convicted before Mr. Justice Bo- 
SANQUET, at the Summer assizes, 1838, at Warwick, of 
uttering a forged acceptance upon a bill of exchange, 
knowing it to be forged. 

♦The indictment charged that the prisoner 
having in his possession a bill of exchange as 
follows : — 

« Birmingham, 9th August, 1887. 

" 20?. Two months after date, pay to my order the 
sum of twenty pounds for value received. 

" Edward Hawkes, 

** General Provision Warehouse, Baker, &c., Unett Street, Well Street, 

Hockley." 

On which was written a forged acceptance as follows : 

" Accepted. Payable at Messrs. Gillett and Tawney, 
Bankers, Banbury. " Wiluam Sellers." 

Did utter the same knowing the said acceptance to be 
forged, with intent to defraud John Evans. And in 
another count with intent to defraud William Sellers. 
The prisoner brought the instrument described in 
the indictment with the acceptance upon it to the 
house of John Evans, and uttered it to his servant in 
payment of a debt; the servant seeing that it was not 
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addressed to any one asked who the acceptor vraa. 
The prisoner said it was his brother-in-law, named 
Sellers, a paper-maker near Banbury. The servant 
observed that it was not endorsed, and desired the pri- 
soner to endorse it, which he did. The prisoner car- 
ried on business as a baker in Unett Street, but had 
removed from thence when the bill became due. Wil- 
liam Sellers was his brother-in-law and lived near 
Banbury ; he had given no authority to the prisoner 
to accept the bill. 

The case of Gray v. Milner, 8 Taunt. 739, was cited. 
See also Edis v. Bury, 6 B. & C. 433 ; The King v. 
Ravenscroft, Russ. & Ry. 161 ; The King v. Hunter, 
Russ. & Ry. 511. 

The learned Judge thought that the writing upon 
r*Aoi *^^® instrument purported to be an acceptance 
by Sellers as drawee of the bill, and if not, that 
it was an acceptance for the honor of the drawer; 
and the learned Judge sentenced the prisoner to im- 
prisonment and hard labor for two years. 

The only question for consideration was, whether 
the instrument upon which the forged acceptance was 
written was properly described as a bill of exchange, 
not being addressed to any person as drawee. 

This case was considered by all the Judges except 
Park, J., Littledale, J., and Bolland, B., in Michael- 
mas term, 1838, and they were of opinion that the 
conviction was right, except Parke, B., Patteson, J., 
and Coleridge, J., who thought otherwise. 
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REGINA V. JOHN REED. 

A written promise to pay a sum specified, or such other sam not exceeding 
the same, as A. B. maj incur bj reason of a suretyship, is an undertaking 
to pay money within 11 G. 4, and 1 W. 4, o. 66. 

The prisoner was tried before Mr. Baron Alderson, 
at the Summer assizes, 1838, for Yorkshire, on an in- 
dictment charging him with the forgery of an under- 
taking for the payment of money. He was found 
guilty, and sentenced to transportation. 

The instrument was in the following terms : — 

" York, 18th February, 1887. 

'* lOOZ. I promise to pay to Mr. William Bellerby 
on order the sum of one hundred pounds, or such other 
sum of money not exceeding the same as he may incur 
or be put unto, for, or by reason or means of, his be- 
coming one of the sureties to Mark Millbank, Esquire, 
sheriflF-elect for the county of York for the year ensu- 
ing, for John Reed of this city, sheriff's oflBcer. 

" Val. Wilson." 

*The learned Judge reserved the question, 
whether this was an undertaking for the pay- 
ment of money within the statute 11 G. 4, and 1 W. 
4, c. 66, s. 3, and requested the opinion of the Judges 
on this point. 

This case was argued at a meeting of all the Judges, 
except Pare, J., and Holland, B., in Michaelmas term, 
1838. 
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CoTTiNGHAM for the prisoner. 

This is not such an undertaking as must be taken 
to be contemplated by the 11 G. 4, and 1 W. 4, c. 66, 
s. 3. The words of that act are, " That if any person 
shall forge or alter, or shall offer, utter, dispose of, or 
put off, knowing the same to be forged or altered, any 
exchequer bill or exchequer debenture, or any bond 
under the common seal of the united company of mer- 
chants of England trading to the East Indies, com- 
monly called an East India bond, or any endorsement 
on or assignment of any East India bond, or any note 
or -bill of exchange of the governor and company of 
the Bank of England commonly called a bank note, a 
bank bill of exchange, or a bank post bill, or any en- 
dorsement on, or assignment of any bank note, bank 
bill of exchange, or bank post bill, or any will, testa- 
ment, codicil, or testamentary writing, or any bill of 
exchange, or any promissory note for the payment of 
mpney, or any endorsement on or assignment of any 
biU of exchange or promissory note for the payment 
of money, or any acceptance of any bill of exchange, 
or any undertaking, warrant, or order for the payment 
of money, with intent in any of the cases aforesaid to 
defraud any person whatsoever, every such offender 
shall be guilty of felony, and being convicted thereof 
shall suffer death as a felon." 

This is a case of novelty, the act in question being 
the first act relating to forgery in which the term "im- 
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dertaking to pay money*' occurs. The sort of ^^^ . -. 
''^iistrument intended by the Legislature must 
be judged of by the rest of the instruments mentioned 
in the section ; all of these are in the nature of nego- 
tiable instruments, or at least securities for money, on 
which some money is at all events to be paid. Now, 
though the fourth section extends the provisions of the 
third to all instruments, the forging, &c., which, then 
were capital under any other name, it is impossible to 
give the construction sought to be given to the term 
"undertaking to pay money" to the instrument in 
question, without at the same time including a bond 
under the penalties of the third section, a bond being 
clearly an " undertaking to pay money ;" but the forg- 
ing a bond is made Uable to transportation for life only 
under a subsequent section of the act (the tenth). 
This is in fact nothing more than an agreement to 
guarantee, and if this is comprehended within the sec- 
tion, so must every guarantee, which is in fact an un- 
dertaking to pay money in case of a specified certain 
damage. Nor will the application of the term stop 
here, because it must also include every agreement in 
which the undertaking on one or both sides is to pay 
money either at all events or on any contingency. 
The object of the forgery must be the immediate pro- 
curement of money, and the instrument intended must 
be some one of the sort usually designated as securities 
for money containing some positive undertaking to pay 
money. 
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Parke, B. Tour definition would include a promis- 
sory note, which is expressly mentioned in this act. 
The term must include some instrument beyond a 
promissory note. 

An undertaking to pay money out of a particular 
fund is not a promissory note. I have not been able 
to . find any case decided upon the meaning of the 
term in question. But on analogy to the decision on 
*the terms " warrant or order," this conviction 
cannot be sustained. Mary Nicholl's case, Fos- 
ter's Crown Law, 119, on the terms "warrant or 
order" which first occur in the 7 G. 2, c. 22, decided 
that a mere request to deliver goods to a pauper though 
in the name of a person having authority (namely an 
overseer) to order, was not within the act, the Judges 
being of opinion that the order must be positive. 

TiNDAL, C. J. Is there any case in which a warrant 
or order to pay on a contingency has been held not 
within that act? 

I have not been able to find any, but the principles 
of the case cited have been recognised in Williams's 
case, 1 Leach 134, Clinch's case, 611, Ellis's case, 
363, all of which cases show that the document must 
amount to an order from a person having authority. 
So here the undertaking should be positive, not condi- 
tional, on an event that may never happen. K. v. 
Cartwright, Buss. & By. 106, is also in point; and the 
case, Bex v. Donolly and Murray, Moody, C. C. B. 438, 
an informal order, was held bad. 



REOINA «. RAAE£.~1888. 97 

BoSANQUET, J. The ground of that decision was, 
that the instrument was not an order at all ; it was a 
senseless document. 

This is in fact nothing more than an agreement in 
writing, an undertaking for an indemnity. 

The Judges present were unanimously of opinion 
that the instrument was an undertaking for the pay- 
ment of money, within the statute. 



*REGINA V. GOTTHARD RAAKE. [*66] 

A charge of for^ng, &c., an order for the payment of money, is supported 
by proof of a foreign letter requesting a correspondent of the supposed 
writer in England to advance money, it being proved that such letters are 
in the course of business treated as orders. 

The prisoner was tried before Mr. Justice Park, 
present Littledale, J., and Vaughan, J., at the July 
sessions, 1838, in the Central Criminal Court, for for- 
gery and uttering scienter^ &c. 

There were four counts in the indictment. The 
first count was for forging a certain order for the pay- 
ment of money, to wit, for the payment of 60Z. with 
intent to defraud Lionel Nathan Rothschild and others. 

Second count, uttering the same scienter. 

Third count was for forging a warrant for the pay- 
ment of 60Z. 

Fourth count, uttering scienter, &c. 

The prisoner was found guilty upon the second and 

VOL. n. 7 
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fourth counts ; of the forgery and facts there was no 
doubt whatever ; and upon the law the learned Judge 
thought not much difficulty, but it was deemed advis- 
able to save the points. 

The facts shortly were these : the prisoner, a Ger- 
man, teacher of that language at Leicester, which he 
had quitted (a second indictment showed for what rea- 
son), but spoke English perfectly well, went to Messrs. 
Kothschild in May last, with a letter purporting to 
come from Messrs. SchaaflFhausen, who lived at Co- 
logne, and who were correspondents of Rothschild, 
whose house had money of Schaaflfhausen in their 
hands. He presented himself as a Dr. F. A. Stem, 
with the following letter : — 

■< Cologne, 28d March, 1888. 

"Gentlemen, I beg to introduce to you Dr. F. A. 

[*67] *^*'"'' ""^^ ^*'"^' '*°PP^« "^"^^ *^""^ ^ 
England for scientific purposes. You would 

therefore much oblige me if you could procure him the 

necessary access to public buildings, such as libraries, 

&c. I also request you, in case he should be at any 

time in want of money, to pay him at his desire to 

the extent of 60Z. sterling, as he is accredited with me, 

and I am consequently prepared to pay such an amount 

against his receipt. It will in similar cases be my 

zealous endeavor doubly to outweigh all the kindness 

you may be pleased to show him, and I have the honor 

to remain, &c. 

"A. SCHAAFFHAUSEN.'^ 
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It was proved, that when the prisoner presented this 
letter, he described himself as the Dr. Stem therein 
mentioned, and wished to go to the libraries ; but the 
first time he went to Messrs. Bothschild no money was 
paid him, but in two days he called for 30Z. and it was 
paid him on the credit of the letter. He brought a 
receipt with him in these words : — " For account of 
Mr. A. Schaaflfhausen of Cologne, to have received of 
Bothschild and Sons the sum of 30Z. Attests Dr. P. 
A. Stem.'' 

He again went in two days more with another re- 
ceipt for 30?. more, and got that money, 60Z. altogether. 

It was proved, that when such a paper as this letter 
is brought to Messrs. Bothschild from a correspondent 
who has money in their hands, the person who brought 
it is paid whatever he claims, not exceeding the amount 
mentioned. K the person who presents the letter does 
not require the whole, the house write upon the letter 
whatever is paid, and they consider such a document 
exactly as they would a bill of exchange, and equally 
obligatory on them to *pay to the extent of the r-^nn-^ 
fund in hand. It appeared in evidence, that 
the prisoner and another man, not before the Court, 
had two lodgings at different parts of the town, at each 
they had a joint sitting room, and at each house, when 
at home, slept together. At one of the houses the pri- 
soner went by the name of Dr. Stem, the other man 
by the name of Bartells ; and at the other lodging the 
other man was Dr. Stern, and the prisoner was Bartells. 
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This indictment was founded on the stat. 1 W. 4, c. 
66, s. 3, the words of which are, who shall forge or 
utter amongst other things "any undertaking, war- 
rant, or order for the payment of money, &c." 

The question was, whether the document above set 
out was a warrant or order for the payment of money, 
and upon that the opinion of the Judges was requested. 

The indictment was general. 

The Judges considered this case at a meeting in 
Michaelmas term, 1838 : they were unanimously of 
opinion that the facts with the paper warranted their 
considering the document as an order, and that the 
conviction was therefore right. 



REGINA V. JOHN RADCLIFFE. 

The omission of contra formam, &c., in an indictment for a statutable offence, 
is good ground for an arrest of judgment, and is not cured by 7 G. 4, c. 
64, 83. 20, 21. 

The prisoner was tried before Mr. Justice Wiluams, 
at the Summer assizes for Yorkshire, 1838, upon an in- 
dictment on 6 G. 4, c. 16, s. 112, stating, inter dlvoby 
that the prisoner was a trader, was indebted to A. B. 
in lOOZ. and upwards, and committed *an act of 
bankruptcy ; that a fiat in bankruptcy was 
issued against him ; that F. M. &c. were commissioners 
thereunder ; that he was duly declared a bankrupt ; 
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and that the prisoner had notice to appear before them. 
He did so, and was examined. (Here the examination 
was set out at great length.) The indictment then 
went on, that prisoner did not disclose and discover 
all his estate and effects to the said commissioners; 
but he, the said John Radcliffe, on &c. at &c. wilfully, 
fraudulently and feloniously, and with intent to de- 
fraud the creditors of him the said J. R. in that behalf, 
did conceal and embezzle part of his said personal es- 
tate to the value of lOZ. or more, the same or any part 
not being the necessary wearing apparel of himself, 
his wife, or children (that is to say), a large sum of 
money, to wit, the sum of lOOZ., 100 sovereigns of the 
current coin of the realm, and twenty promissory notes 
for the payment of money, the said promissory notes 
being due and unsatisfied to the creditors of the said 
J. R., with intent to defraud the petitioning creditor, 
and the just creditors of him the said J. R., and against 
the peace, &c. 

To this indictment it was objected, in arrest of 
judgment, that the offence was not stated to be done 
against the form of the statute, and that the words of 
the statute are not pursued, the printed statute (as 
was alleged) not agreeing with the roll of parliament. 
See 7 G. 4, c. 64, ss. 20, 21 ; Eden's Bankrupt Law, 
p. 360, and Deacon, p. 514, were referred to upon this 
point. Rex v. Pearson, 1 Moody's C. C. p. 313, was 
cited. Other objections were made : — 1. It was not 
stated that the fiat was "duly issued." 2. Summons 
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to surrender was not stated to be served at the dwell- 
ing-house. The question for the opinion of the Judges 
was, whether the indictment was sufficient ? 

[*70] . *^^^ '*^ ^^. ^^""''^^^ ** * "^^«*i"g «f "^ 
the Judges in Michaelmas term, 1838, except 

Park, J., Littledale, J., Bolland, B., and Alderson, 

B., and they were unanimously of opinion that the 

omission of cojiira formam^ &c., was not cured by 6 G. 

4, c. 64, ss. 20, 21, and was fatal to this indictment. 

Indictments for offences created by statute must conclude ^^ contra 
/ormam statuii^' absolutely, or at least refer clearly and explicitly to 
the statute as the foundation of the prosecution. Commonwealth v. 
Northampton, 2 Mass. 116; Commonwealth y. Springfield, 7 Mass. 
9 ; Commonwealth v. Stackbridge, 11 Mass. 279 ; Commonwealth v. 
Cooley, 10 Pick. 37; Fuller v. State, 1 Blackford, 63. Where an 
offence is punishable either at common law or under an act of the 
Legislature, the conclusion in the indictment contra /ormam statuti 
is not improper. Davis v. The State, 3 Har. & Johns. 154. Where 
a statute creates an offence which did not exist at common law, the 
indictment should conclude contra /ormam statuti, Aliter where 
the statute is merely declaratory of the common law. Fuller v. The 
State, 1 Blackford, 63. Where a statute creates an offence and in- 
flicts the penalty, and a subsequent statute imposes another and fur- 
ther penalty, an indictment for the offence may well conclude contra 
/ormam statuti. Butman's case, 8 Greenleaf, 113; Strong v. The 
State, 1 Blackford, 193. Although two statutes are set forth in an 
indictment, it is not necessary to allege the offence to have been com- 
mitted contra /ormam statutorum, where it is wholly created by one 
of the statutes, and the second merely makes some alterations in the 
first without affecting the offence. Kane v. The People, 8 Wendell, 
203. A conclusion of an indictment against the form of the statute 



BEGINA V. PIK£.~1888. 108 

(in the singular) is sufficient in all cases wbere the offence is dis- 
tinctly within more than one independent statute. So a conclusion 
against the form of the statutes (in the plural) would it seems he 
goody even if the offence were punishahle hy a single statute only. 
United States v. Gilbert, 2 Sumner, 19. It is of little consequence 
where a statute imposes a new penalty for an offence punishable by 
a former statute, whether the indictment concludes '^ contrary to the 
form of the statute/^ or <'of the statutes.'^ The State v. Robbins, 
1 Strobhart, 355. See also the State v. Wibber, 1 Rhode Island; 
199. But there are oases which hold that when the proceeding is 
based upon more than one statute, the indictment must conclude in 
the plural number, and contra where there is but one statute it must 
conclude in the singular. The State v. Pool, 2 Devereuz, 202 ; Tevis 
v. The State, 9 Blackford, 303 ; The State v. Moses, 7 Ibid. 244 ] 
The State v. Sandy, 3 Iredell, 570. Where an indictment, founded 
upon two chapters of the statutes of the same year concluded in the 
singular, it was held sufficient, all the acts passed at the same session 
of the Legislature being considered but one statute. The State r. 
Bell, 3 Iredell, 506. 



REGINA V. HENRY PIKE, 

It is no defence on an indictment for forging and uttering an order of a board 
of guardians of a Poor Law Union, to show that the person who signed 
the order as presiding chairman was not, in fact, chairman on the day he 
signed, the forgery charged being of another name in the order. 

The prisoner was tried before Mr. Justice Little- 
dale at the Summer assizes, 1838, for the county of 
Norfolk, on an indictment of which the following is an 
abstract: — that Henry Pike on the 14th of November 
last, at Aylsham, was in possession of a paper writing 
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purporting to be an order upon John Ringer, Esq., the 
treasurer of the guardians of the poor of Aylsham 
Union in the county of Norfolk, and to be signed by 
two of the guardians of the said union, to wit, John 
Wames, os the presiding chairman at a meetmg of 
said guardians, and by one John Bump, another of the 
said guardians, for the payment by the said John Bin- 
ger as such treasurer of 149?. 10^. 10c?. to one B. P. 
Drouet therein named or bearer, and being so in pos- 
session of said paper writing, feloniously did falsely 
make, forge, and counterfeit, and did cause and pro- 
cure to be falsely made, forged, and counterfeited, a 
certain order for the payment of 149Z. IQs. lOd. in the 
words and figures following:— 

[*71] *«No. 

« AylBham Union, the 14th day of Not. 1837. 

" To John Ringer, Esq. treasurer. 

"Pay to B. P. Drouet, or bearer, the sum of 149Z. 
IQs. lOd. 

" John Warnes, presiding chairman, 
"John Rump, I 
"John Cross,) 

"Henry Pike, 

<* Clerk to the hoard of goardians of the said Union.'' 

By then and there feloniously and falsely forging and 
adding to the said paper writing the name "John 
Cross," the said John Cross being one other of the said 
guardians, with intent then and there and thereby to 
defraud the said guardians contra atat, &c. 
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2. Having in his custody and possession a false^ 
forged, and counterfeited order for the payment of 
money, purporting to be an order under the hands of 
said John Wames as presiding chairman, and of John 
Rump and John Cross, two guardians, &c. (setting out 
the order as above), he, with intent to defraud said 
guardians, the said false and counterfeited order did 
feloniously utter and publish as a true order under the 
hand of said John Cross, well knowing the same to be 
false, forged, and counterfeited. 

3. Forging as in 1st, | with intent to defraud John 

4. Uttering as in 2d, ) Ringer the treasurer. 

5. Making, forging, and counterfeiting an order for 
the payment of money, to wit, 149Z. lOs. lOd. (setting 
out the order), by adding the name of " John Cross," 
with intent to defraud the guardians. 

6. Uttering and publishing as true with the like 
intent, knowing the same to be false. 

7 and 8. Similar to two last counts, with intent to 
defraud John Ringer. 

*9. Forging an order for payment of money, p^^-o-l 
to wit, 149Z. 10^. lOd. with intent to defraud 
the guardians. 

10. Uttering same with the like intent. 

11 and 12. General counts similar to the 9th and 
10th, with intent to defraud John Ringer. 

The Aylsham Union, in the county of Norfolk, was 
constituted by an order of the Poor Law Commissioners 
of the date of March 26, 1836. And by another order 
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of the Poor Law Commissioners, of the date of April 
8, 1836, another parish was added to the Union. The 
prisoner was clerk to the guardians of the Aylsham 
Union, and had been so ever since its formation. 

It was objected that his appointment ought to be 
proved ; but the learned Judge thought that evidence 
of his acting as clerk was sufficient. 

John Ringer wa^ treasurer of the Union. 

John Warnes, John Rump, and John Cross, were 
guardians of the Union. 

And by another order of the Poor Law ConmuB- 
sioners for keeping, examining, and auditing the ac- 
counts of the Union, of the date of August 11, 1836, it 
was ordered, that every payment amounting to SI. 
should be made through a cheque drawn upon the 
treasurer of the Union, signed by the chairman and 
two guardians present at a meeting of the board, and 
countersigned by the clerk. (Vide 4 & 5 W. 4, c. 76, 
ss. 1, 15, 18, 42, as to the eflfect of rules, orders, and 
regulations, made by the Poor Law Commissioners.) 

A person named Bartholomew Peter Drouet, who 
was contractor for the maintenance of the poor in 
Lambeth Workhouse, had from time to time supplied 
the Aylsham Union with goods, and in November, 
1837, a sum of 46Z. 15«. and no more was due to him 
for goods supplied. 

The course of business as to drawing cheques was, 

r*7?n **^^* ^ike the clerk delivered cheques to the 

Qhairman and he signed them, and handed 
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them back to Pike ; after they had been signed, Pike 
was to pay the creditors. A meeting of the board of 
guardians was held on the 14th of November, 1837, 
and in the minutes of the proceedings at that meeting 
a person of the name of Blake is put as chairman. 
Wames proved that Blake called on him Wames to 
take the chair. Warnes said he occupied the chair 
part of the day, but he could not say whether he did so 
at the time the cheque was signed. The filling up 
the cheque is in the handwriting of Pike the prisoner, 
and is countersigned in his handwriting. The pri- 
soner delivered the cheque to Wames for signature ; 
he signed it, and re-delivered it to the prisoner. 

Warnes' signature to the cheque appears to be, 
"John WarneB, presiding chairman/' 

The signature of John Rump in the cheque was 
proved to be in Rump's handwriting. John Cross 
proved that he was at the meeting of the 14 th of No- 
vember, but that the name John Cross in the cheque 
was not his. Cross's, handwriting, and that he never 
authorized any one to sign his name to the cheque. 

It was proved by Powell, the agent of the East of 
England Bank at Aylsham, that he was in the habit 
of honoring cheques drawn on John Ringer as trea- 
surer, and that the prisoner brought the cheque to him 
for payment either on the 14 th, 15th, or 16th of No- 
vember, and that it was then filled up and signed as it 
now appears, and that he then paid the prisoner the 
money. It appeared that the prisoner did not after 
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that time pay Drouet the 149Z. IO5. lOd. or any part 
of it. 

Several objections were made on the part of the 
prisoner : — 

1. That it was not a document in the form required 

.-^N..-. *hy law for such documents to be drawn in, as 
[*74] . . . 

it was not signed by the chairman at the meet- 
ing at which it was drawn. And the Poor Law 
Amendment Act gives the same eflfect to orders of the 
Poor Law Commissioners as if they were specifically 
made by and embodied in the act of parliament, and 
therefore the order of the commissioners regulating 
the mode in which cheques are to be signed must be 
observed. The case of The King v. Moflfat, 1 Leach 
C. C. 483, was cited, as were also other cases. 

The learned Judge remarked, that there the ob- 
jection appeared on the face of the instrument, whereas 
here the objection arose in collateral evidence. It was 
contended that that made no difierence, and that col- 
lateral evidence might be allowed to show that it was 
not a valid instrument. 

The learned Judge thought there was sufficient 
doubt on the point to reserve the question for the 
opinion of the Judges. 

There may be cited Burke's case, Buss. & Ry. 496 ; 
and Wilcock's case, 2 Russ. 459, in support of the ob- 
jection; and Mackintosh's case, 2 East's Pleas of the 
Crown, 942, 2 Russ. 475, against the objection. 

2. That the cheque was not stamped. That the 
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indictment treats it as a valid subsisting instrument, 
and that though in some cases the want of a stamp 
does not create any valid objection in the charge of 
forgery, yet that the cases are contradictory. 

3. As to the counts in which the intention is laid 
to defraud the guardians of the poor, that though they 
are a corporation for some purposes under the act of 
parliament, yet that they are not so as to the objects 
of this indictment. 

4. That the general counts, which are the ninth, 

*tenth, eleventh, and twelfth, are not sufficiently 

f 75j 
explicit or precise, within the 2 & 3 W. 4, c. 

123, s. 3. 

As the learned Judge felt a doubt on the first point, 
he said, all the points might be considered ; he did not 
leave it to the Jury to say, whether Wames signed the 
cheque at the time he acted as chairman; there 
was other evidence bearing upon that pcJint, but the 
whole evidence appeared to him too uncertain, oud it 
must be taken that it was not proved. 

The Jury found a verdict of guilty on the counts 
for uttering with intent to defraud John Ringer. That 
finding seemed to the learned Judge to put an end to 
the third and fourth objections. 

The learned Judge respited judgment that the opi- 
nion of the Judges might be taken on the first two 
objections. 

This case was argued at a meeting of the Judges in 
the Exchequer Chamber in Michaelmas term, 1838, 
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at which all the Judges were present except Pakk, J., 
and BoLLAND, B. 

O'Malley for the prisoner. 

The only objection proposed to be argued is that 
which the learned Judge has stated as the first, for it 
must be admitted that the authorities on the subject 
of the want of a stamp are too strong to justify con- 
tending that point on behalf of the prisoner. As to 
the first objection, the conviction cannot be sustained, 
inasmuch as the instrument was invalid by reason of 
John Wames not being the presiding chairman, which 
fact must be taken to be disproved on the evidence 
stated. It must be conceded that if it had appeared 
on the face of the document, that it was not signed by 
the presiding chairman, the instrument would have 
been invalid, and not the subject of forgery. Rex v. 
Moffat, 2 Leach, 483, is an authority to this effect. In 
Pateman's case. Buss. & By. 455, *where the 
name of the maker of the note was omitted, 
as uttered by the prisoner, the note was held bad on 
the face of it, and the conviction bad. In Wall's case, 
2 East, P. & C. 953, no evidence being offered on the 
nature of the interest devised, it was presumed free- 
hold, and the will therefore void. In this case, though 
the instrument purports to be signed by the presiding 
chairman, and so is on the face of it valid, yet it may 
be shown on the part of the prisoner that in fact the 
person signing and describing himself as presiding 
chairman did not fill that character, and the instru- 
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ment will be then equally invalid as if the deficiency 
had been on the face of the instrument. The true 
principle being that the prisoner being precluded from 
taking advantage of his own falsehood, is stopped from 
setting up any disproof of a fact falsely asserted by 
himself, but may show the document void by reason 
of some false assertion on the face of it, to which false- 
hood he is no party. Supposing all that the prisoner 
has alleged in the document to. be true, still the instru- 
ment would be invalid by reason of some default of 
other persons to which he is no party. The case of 
R V. M'Intosh, 2 East, P. & C. 943, is not law to the 
extent of proving all parol evidence to be admissible 
to show the instrument in question to be void, for in 
several of the cases cited already such evidence must 
have been received. In Rex v. Moflfatt evidence must 
have been received to show the party's place of resi- 
dence. It certainly does not lie in the prisoner's mouth 
to set up as a defence any falsehood of his own. 

Lord Abinger. Nor does it lie in his mouth to set 
up that Wames was not in fact chairman. By utter- 
ing the bill he represents the whole as true. 

TiNDAL, C. J. According to your argument, it would 
be a good defence for a prisoner charged with r-^tj„ 
•forging the name of a drawer to a bill to show 
that somebody else had forged the acceptance. 

Lord Denman, C. J. There is nothing in the objec- 
tion. The bare statement of it is enough. 
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Kelly, who was to have argued for the Crown, was 
not called upon. 

The Judges were unanimously of opinion that the 
conviction was right. 



REGINA V. JOHN HANNON. 

Having in possession, &c. the plates of bankers in Upper Canada, is within 

11 G. 4, and 1 W. 4, o. 66, s. 18. 

The prisoner was convicted before Mr. Justice Bo- 
SANQUET, present Mr. Justice Patteson and Gurney, 
B., at the Central Criminal Court, on the 2d January, 
1839, upon an indictment founded on the 11 G. 4, and 
1 W. 4, c. 66, s. 18, the first count of which charged, 
that he on the 14th September in the second year, &c. 
at &c. in the county of Middlesex, feloniously, know- 
ingly, and without lawful excuse had in his custody 
and possession a certain copper plate, upon which was 
engraved a part of a certain promissory note, for the 
payment of money, purporting to be a part of a pro- 
missory note of a certain company of persons carrjdng 
on the business of bankers, in a certain country under 
the dominion of her Majesty, that is to say, in the 
province of Upper Canada in North America, under 
the name and style of the president, directors, and 
company of the Bank of Upper Canada, the said com- 
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pany of persons being *other than the Bank of p^^Q-, 
England, which said part of a promissory note 
is as follows : — 

Ten. Ten. 

10 X. No. XC. Ten. 

Chartered by an Act of Parliament. 

The president, directors, and company of the Bank 
of Upper Canada, promise to pay ten dollars on demand 

■ 

to the bearer for value received. 

Cashier. President. 

X 
Ten. Ten. 

Toronto, 18 . 

Against the statute, &c. and against the peace, &c. 

The second and third counts were in the same terms, 
except that the second described the note as a promis- 
sory note for the payment of money of a certain body 
" corporate." 

And the third as a promissory note for the payment 
of money of William Proudfoot and others. 

It was clearly proved that the prisoner within the 
jurisdiction of the Court, procured a copper plate to 
be engraved with the words and figures set out in the 
indictment, which are part of the form of the promis- 
sory notes used and circulated by the Bank of Upper 
Canada : that the plate so engraved was received by 
the friL., ^d iLen into Z p<»««ion under i 
eumstances pregnant with suspicion; that it was ob- 
tained by him for a fraudulent purpose ; that William 

TOL. n. 8 
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Proudfoot was the president, and T. G. Ridout the 
cashier of the Upper Canada bank, the notes of which 
are usually signed by those persons ; and that the pri- 
soner had endeavored to obtain from another engraver 
a facsimile of their signatures, which he had cut oflf 
from the Toronto note produced by him to the first 
engraver. 

*The counsel for the prisoner contended that 
the oflfence committed by the prisoner was not 
within the true intent and meaning of the 11 G. 4, c. 
1, & 1 W. 4, c. 66, that the eighteenth section of that 
act (upon which only the indictment, if maintainable 
at all, must be supported) does not extend to the notes 
of companies carrying on business within her Majesty's 
dominions out of England, though the oflfence were 
committed within the jurisdiction of the Central Cri- 
minal Court. 

For the purpose of showing that it cannot be con- 
strued to extend to all notes wherever issued, he re- 
ferred to the following section (s. 19), in which express 
provision is made respecting the possession of plates 
engraved with notes or parts of notes of persons resi- 
dent in places not within her Majesty's dominions : he 
also adverted to sections 3 and 30, for the purpose of 
showing that the general words of the former were 
deemed by the legislature insufl&cient to provide for the 
forging and uttering in England notes made or pur- 
porting to be made out of England, since it waa found 
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necessary to introduce an express provision for that 
purpose in the latter section. 

The Jury having found the prisoner guilty, judg- 
ment was respited till the following sessions. 

The question for the opinion of the Judges was, 
whether the oflfence charged in the indictment were 
within the true intent and meaning of the 11 G. 4, & 
1 W. 4, c. 66,s. 18? 

This case wfits argued in Hilary term, 1839, before 
all the Judges, except Bolland, B., and Coltman, J. 

Prendergast for the prisoner. 

The only question to be submitted on behalf of the 
prisoner is, whether the offence charged in this indicia 
ment be an offence punishable under 11 G. 4, & 1 W. 
4, c. 66, it being admitted that the indictment is cor- 
rectly drawn ? It is only necessary to *refer ,.^q^-| 
to the different sections of the act to see that 
the eighteenth section, under which this indictment is 
framed, was not intended to apply to the plates of in- 
struments supposed to be made and payable in the 
colonies. The third section is in general terms, and 
appUes to the forging and uttering of all the in- 
struments specified in it, without any reference to this 
country or any other, or limiting it in any way as to 
place. The sixteenth section is aimed at the making 
and having in possession plates, paper, and other mar 
terials for fabricating Bank of England notes. The 
seventeenth section provides for offences in making 
paper having the names and styles of other bankers ; 
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and the eighteenth section provides against the making 
and haying in possession plates intending to produce 
resemblances of bills and notes of other bankers than 
the Bank of England, and against offering and disposing 
of paper having the names and styles of other bankers. 
Upon this section this indictment is founded. It is 
perfectly general in its enactments, and punishes the 
making, possession, &c., of the things specified, without 
any reference to England merely, as widely as the third 
section provides against forging and uttering the in- 
struments specified. Then the nineteenth section pro- 
vides specially for making, engraving, and having in 
possession, the plates, &c., of bills of exchange, promis- 
sory notes, &c., of foreign states, and of persons not re- 
sident in places within the king's dominions. The fair 
inference from this provision is, that the words of the 
eighteenth section were intended to be limited to the 
plates, &c., of notes and bills intended to be made in 
England. Otherwise, if it were general, and applied 
to all instruments of the description specified, the 
nineteenth section would be clearly unnecessary. The 
thirtieth section bears still more strongly upon the 
case, for it provides against the uttering in England of 

r-eo.-. *documents forgedabroad, "in whatever place 
[81] 

or country out of England, whether under the 

dominion of his Majesty or not, such writings or mat- 
ters may purport to be made, or may have been made," 
&c. The legislature has, therefore, given its own 
meaning to its own words, and distinctly shown the 
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intention to confine^ in the third section, the general 
words there used to instruments made and payable in 
England, and that, although the words in the third 
section are quite as general as those in the eighteenth. 
The thirtieth section is introduced for the purpose of 
putting a construction on the third, which would have 
been unnecessary if that section had applied to instru- 
ments made and payable out of England. This inter- 
pretation consists with the construction of all acts of 
parliament, it being the general rule that general words 
apply to England only ; the probable account of the 
matter being, that forgeries on foreign states had been 
experienced in England, but no evil had arisen in re- 
lation to forgeries on the establishments in the colonies. 
And the rule of law certainly is, that general words do 
not apply to the colonies and plantations, unless they 
are mentioned. 

a 

Lord Abinger. Has it ever been doubted that the 
general words of former forgery statutes included 
foreign notes forged and uttered in England? 

The statute 2 G. 2, c. 25, is general in its terms. 
Many years afterwards comes 45 G. 3, c. 139, passed ex- 
pressly for the purpose of providing against the forgery 
of foreign notes. 

BosANQUET, J. Yet in that statute no. mention is 
made of places not in England, but within the king's 
dominions. It cannot be supposed that such places 
were to be left unprotected. 

In the case of Rex v. Dick, 1 Leach, 79, which was 
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the case of a Scotch bank-note, the Judges *were 
divided on the question, whether the case was 
within the 2 G. 2, c. 25? But the subsequent case of 
Rex V. M'Kay, Russ. & Ry. p. 71, settles the law on 
this subject, and is decisive on the present argument. 
Unless the colonies are specially mentioned, instru- 
ments circulated in them are as much foreign instru- 
ments as any can be. The 43 G. 3, seems to have been 
passed immediately after Rex v. M'Kay, to protect 
foreign securities. The construction of a penal statute 
must be strict, and ought not to be extended to the 
colonies, unless mentioned. 

Bodkin for the prosecution. 

It will be necessary to look to the statutes in force 
at the time this passed, to see that the construction 
contended for on the other side is not correct. As to 
the two cases cited, the ground of decision seems doubt- 
ful J and in the latter the editors have affixed a note, 
suggesting the ground upon which the case might have 
been decided without affecting this question. But at 
all events the C6tse proceeded on the 2 G. 2, c. 25, 
which contains a clause that the act shall not be con- 
strued to extend to Scotland. If the argument for the 
prisoner be correct, it is no offence in England to en- 
grave, or have in possession, in England, plates in- 
tended for Scotch or Irish notes. Certainjy no case is 
to be found in which the point has arisen. The 41 G. 
3, c. 57, appears to have been intended particularly for 
the protection of bankers; and in the 43 G. 3, c. 139, 
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the term bankers does not occur, and no reference is 
made to such a business. In the case of Bex v. Cata- 
podi, Russ. & Ry. p. 65, which was decided after much 
deliberation, it seems to have been taken for granted, 
that the possession in England of a plate for making a 
Scotch note was an offence under the 41 G. 3, c. 57. 
No doubt is suggested in the case on that head. It is 
not denied here, that the *forging and uttering p^qqt 
is provided for, but it is said there is an acci- 
dental omission as to the offence charged in this indict- 
ment. The eighteenth section of this act appears to 
have been taken from the second section of the 41 G. 
3, c. 57, leaving out the offence of disposing, uttering, 
&;c. It may be conceded, that the eighteenth section 
(as contended on the other side) , does not extend to all 
notes whatever, inasmuch as the nineteenth expressly 
pro^de. for foreign note^ because the eighteenth 
section does not apply to the notes of all persons what- 
ever, but only to all bankers. The eighteenth section 
being inapplicable to a large class of persons, the nine- 
teenth was passed ; as for instance in the case of the 
Polish notes, in which a foreign sovereign was the sole 
owner. It is enough for the argument, to show that 
the eighteenth section applies to notes of bankers within 
her Majesty's dominions; but, in fact, it applies to 
bankers everywhere. The argument contended for 
fix)m the specification in the thirtieth, of things con- 
tained in the general words of the third and eighteenth, 
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is not borne out, for the third is not, in fact, so general 
as the eighteenth. 

As to the third section, securities avowedly English 
are mentioned in the early part, and according to the 
usual rules of construction the instruments which follow, 
must be taken to be instruments ejusdem generis, viz. 
English instruments, and therefore it became necessary 
to pass the thirteenth section, and not because the 
words were too general. But it may be said that the 
thirtieth section applies to the eighteenth. If it did, the 
argument would be very strong, audit would be exceed- 
ingly difiScult to get over it, because it would be said 
that the legislature omitted one part intentionally. 
On a careful view, however, it will be found that the 
thirtieth section has *no reference at all to the 
eighteenth. The words are that where the forg- 
ing or altering any writing or matter whatever, know- 
ing the same to be forged or altered, is in that act ex- 
pressed to be an o£fence, if any person shall in that 
part of the United Kingdom called England, forge, &c., 
or offer, utter, &c., any such writing matter, in what- 
soever place or country out of England, whether under 
the dominion of his Majesty or not, such writing or 
matter may purport to have been made, &c., he shall 
be deemed to be an offender within the meaning of the 
act. That obviously refers to the instruments which 
are perfected — ^it does not touch the making any plate 
or having any such plate in possession. It is true, 
that in the eighteenth section, your Lordships will find 
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the words "knowingly offer, utter, dispose of, or put off 
any paper upon which any part of such bill or note 
shall be made or printed." That is levelled against 
the fabricators. 

Prendergast in reply. 

The words in the third section are as general as can 
be. Every description of instrument is included which 
is mentioned in the eighteenth. 

The Judges were all of opinion that the offence 
charged was within the statute, except Parke, B., 
Alderson, B., and Coleridge, J., who entertained some 
doubt. The conviction was affirmed. 



*REGINA V. WILLIAM ROGERS. [*85] 

When pieces of counterfeit coin are foond on one of two persons acting in 
gnilty concert, and both knowing of the possession, both are gniltj under 
2 W. 4, 0. 84, s. a 

The prisoner was tried before Mr. Baron Alderson 
at the Summer assizes for Yorkshire, 1838, under the 
2 W. 4, c. 34, s. 8, for having in his possession three 
or more pieces of counterfeit coin, knowing the same 
to be counterfeit, and with intent to utter the same. 

The prisoner was taken in company vsdth a man 
named Thomas Large; on being searched, only two 
bad shillings were found upon the prisoner, but upon 
Large were found sixteen bad shillings. The circum- 
stances of the case being left to the Jury, they found 
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that Rogers knew that Large had the sixteen bad 
shillings in his possession ; that he knew that all the 
shillings found both on Large and himself were coun- 
terfeit; and that both Rogers and Large had the com- 
mon purpose of uttering them. 

The learned Judge thought and so directed the Jury 
that under these circumstances, the possession of Large 
was in law the possession of the prisoner, and, if so, 
that the prisoner had three or more counterfeit pieces 
in his possession, although only two were found upon 
him. 

But a difficulty occurred arising out of the interpre- 
tation clause 2 W. 4, c. 34, s. 21, which seems to con- 
fine the possession to the person's custody or possession 

knowingly and wilfully in some dwelling-house or other 
building, lodging, apartment, field, or other place open 
or enclosed, and renders it doubtful whether he can be 
said to be in possession of what is *with his 
knowledge in the personal custody or possession 
of another man, even though he is in company, and 
acts in concert with such other man. 

It seemed to the learned Judge that the proper way 
of applying the interpretation clause would be to in- 
sert the words contained in it in lieu of the words in 
the 2 W. 4, c. 34, s. 8, which would then stand thus : 
— ^If any person shall have in his personal custody or 
possession, or knowingly and wilfully in any dwelling- 
house, or other building, lodgii;ig, apartment, field, or 
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other place open or enclosed, whether belonging to him- 
self or not^ and whether for his own use or benefit, or 
for that of another, three or more pieces of counterfeit 
coin knowing them to be counterfeit, and with intent 
to utter the same, he shall be guilty of a misdemea- 
nor, &c. 

The learned Judge reserved the point as there had 
been no decision on the subject, and as the interpreta- 
tion clause is found in the Forgery Consolidation Act, 
as well as in that upon which this indictment pro- 
ceeded. 

This case was argued at a meeting of all the Judges 
in Hilary term, 1839 (except Coltman, J.), by 

Knowles for the prisoner. 

This question has been treated as depending entirely 
on the interpretation clause of 2 W. 4, c. 34, namely, 
the twenty-first section, it being assumed that under 
the old law as it stood, independently of that section, 
there might be a constructive possession to bring a 
person within the penalties of the acts relating to coin. 
But, with submission, it may be fairly contended, that 
even without the clause in the recent statute there 
could not be constructive possession, so as to make the 
person not actually in possession jointly liable with 
the person on whom the coin was found. This is an 
indictment for the distinct fact of *possessing, ^^q— 
which is first made an ofience by the recent 
act : under the old acts the fact of possessing merely, 
was not a separate offence, but only an aggravation of 
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the offence of uttering; and though there might have 
been a joint uttermg by construction, when the person 
not actually uttering was so near as personally to as- 
sist in the act of uttering, as by watching or otherwise, 
yet there could not be a joint possession, which is a 
personal act, and must be confined to the one person 
in actual possession of the coin, which cannot be on 
two persons at one time ; the general principle of con- 
structive joinder in offences being that the act must be 
such as both may commit. There cannot be a joint 
guilt by construction unless where the party charged 
has it in his power to do the act, or assist in conmiit- 
ting the act : mere knowledge of another's doing an act 
is not enough to make a party jointly answerable as 
an agent; otherwise, a person a hundred miles off may 
be a joint agent; in all cases the question is, was he 
near enough, and wcls he assisting in the act. 

Alderson, B. Supposing A. and B. indicted under 
the old law for a joint uttering, and at the same time 
having in possession the other counterfeit coin, and A. 
in fact uttered, and B. being near enough to assist, and, 
as is the common trick, having in his pocket the other 
counterfeit coin ready for uttering. If the argument 
be correct, B. only could be convicted of the aggra- 
vated offence, but A., the most guilty, must have been 
convicted of the simple uttering only. 

Several of the Judges intimated a similar opinion, 
that this point was untenable, (a) 

(a) Rex Y. Gerrish, 2 Moo. & B. 219. 
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Then if it be considered as clear that, independent 
of the interpretation clause, there might be a con- 
structive *possession, so as to make two persons _^^^-| 
jointly guilty of possessing, and that such was 
the meaning of the law as it stood before this act, it 
must be taken that the state of the law was clearly 
understood by the legislature when this enactment was 
made ; and therefore when a distinct o£fence is created 
by the general words of the act, which would include 
a constructive possession so as to make two jointly 
liable, and then an interpretation clause is added, 
limiting the o£fence to a personal possession which, in 
its terms, cannot be joint, but can only be individual 
and single, that those who drew the act must be in- 
tended to have excluded constructive joinder from the 
clause creating the offence. The eighth section en- 
acts, that " if any person shall have in his custody or 
possession three or more pieces of false or counterfeit 
coin, resembling, or apparently intended to resemble, 
or pass for any of the king's current gold or silver coin, 
knowing the same to be false or counterfeit, and with 
intent to utter or pass off the same, every such offender 
shall be, &c." Then comes the twenty-first section, which 
defines and enumerates the acts coming under the eighth 
section, and, amongst them, all those kinds of custody 
or possession which in their nature are capable of being 
joint, as possession in a dwelling-house, lodging, or 
other place to which several may have common access, 
and over which they may have a common control; and 
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against these is set in contrast and opposition personal 

possession, which must be individual. Now unless 

this meaning be given to the terms personal possession, 

no effect can be given to the words ; and this view of 

the subject is strengthened by the consideration that 

the interpretation clause does not, as is usual, enact 

that "person" shall include "persons," or the singular 

the plural. The plural would necessarily be included 

,-^^^-. i» the acts which are *enumerated, in their 
r*891 . . . 

nature joint, and intended to be excluded 

from the act in those in nature single. The strict- 
ness of construction of criminal statutes, of which the 
instances are familiar, must not be lost sight of; and 
the argument is not touched by the construction given 
to the game act, where under the terms being " armed," 
several persons may be found guilty of entering inclosed 
land, &c., at night, if one of the party only haVe a gun, 
or other weapon, because there are no terms implying 
individual possession of the weapon, and the object and 
use of the weapon may be common to the whole party. 
If, therefore, the words of the interpretation clause be 
as suggested in the statement of the case by the learned 
Judge incorporated in the enacting clause, it is quite 
clear that this party has not been guilty of any of the 
acts enumerated. 

Armstrong for the prosecution. 

The whole argument on the part of the prisoner is 
based on two fallacies. The first is that in the state- 
ment of the offence, the object and intent of the pos- 
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session are omitted, and the o£fence reasoned on is con- 
sidered as the act of possession merely, which may 
perhaps be merely personal, whereas the object and 
intent of it may be common and as capable of joinder 
as any other matter whatever. 

2. The interpretation clause does not pretend to 
define and enumerate all the instances of possession, 
but only to specify some things which it declares shall 
be considered within the enacting clause. There is 
nothing whatever in the clause pretending to define 
personal possession, nor specifying who or what shall 
be comprehended within the term. That is left to the 
enacting clause and the interpretation which the law 
will give to the terms there used. In fact, the inter- 
pretation clause must be read as if the terms were as 
well personal possession or custody, as the p^Q^-. 
*other instances enumerated. Now it is a 
general principle of law that any act done by one of a 
party in furtherance of a common illegal purpose or 
design of which the others are cognizant, and in the 
doing which they are assisting or near enough to CLSsist, 
is the act of all. As in murder, the blow given by A. 
may be considered as given by B., they being both 
present, with a common design. The act of one is the 
act of all. And even in the most strict and technical 
way of viewing this case, there is or may be an act 
done which either may do or assist in doing — ^the car- 
lying the bag. The possession is an act done. Such 
has been the interpretation given to the act in prac- 
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tice, and unless it be so there have been many illegal 
convictions^ and the case is the more important as a 
similar principle has been acted on in the acts relating 
to forgery, where there are simUar enactments. 

Knowles in reply. 

No meaning has been given to the words personal 
possession in the argument used for the Crown. Un- 
less the interpretation contended for prevail, the word 
personal will be without effect. It must mean indivi- 
dual or nothing at all, and the probability is, that in 
creating a new offence the Legislature intended to free 
the cases of personal possession from the doubts at- 
tending constructive joinder, and to simplify it by 
confining the offence to the mere fact of things being 
on the person. 

The Judges were of opinion that the possession was 
joint, both being cognizant of it, and having the same 
intent of uttering, aud that the conviction was right. 



[*91] *REGINA v. JOSEPH WHITE. 

A coachman employed by one proprietor of a coach to driye a certain part 
of the journey and to receiye money and hand it oyer to him, may be 
charged with embezzling the money of that proprietor, though the money 
when received by him would belong to him and his partners. 

The prisoner was tried before Mr. Justice Patteson, 
at Worcester Spring assizes, 1839, for embezzling money 
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received by him on account of Gteorge Simcoe Yates 
Bricknell, his master. 

Bricknell was part proprietor of a coach from Bir- 
mingham to Hereford. He horsed it from Hereford to 
Malvern, living himself at Worcester. He had been in 
the habit of driving the coach himself from Worcester 
to Hereford, and employed the prisoner to drive for 
him when he did not go himself. The prisoner had 
all the gratuities both when he drove and when Brick- 
neU drove. All the proprietors were interested in the 
moneys received throughout the line, but Bricknell re- 
ceived and held the money taken on that part of the 
road which is between Worcester and Hereford, 
and was accountable to the other proprietors for it. 

On arrivmg at Malvern from Hereford, the prisoner's 
duty was to inform the bookkeeper what money he 
had received. The bookkeeper then used to deliver to 
the prisoner what money he had received, and the ag- 
gregate amount was inserted in a book kept at the 
Malvern office, and also on the way-bill as a debt against 
the prisoner. The prisoner's duty was to pay that 
amount to Bricknell on arrival at Hereford, but the 
way-biU went on to Birmingham. Bricknell usually 
settied with the prisoner every day, but sometimes he 
w» not at Herrford when the co^^ artived, ^i fie- 
quently he did not see the way-bill, biit ' took the pri- 
soner's word for the amount; the settlement i-^qot 
for each day was separate and distinct. *0n the 

TOL. n. 9 
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23d of November, the bookkeeper at Malvern delivered 
to the prisoner Se.y and the prisoner stated he had re- 
ceived 28. 6d. Accordingly, 10«. 6d. was put down as 
a debt from him in the book and on the way-bill. On 
arrival at Worcester, he told Bricknell that the sum 
was 10^., and paid him lOs. only. On the 26th of 
November, the bookkeeper paid him nothing, but he 
stated he had received Ss. 6^., and that sum was put 
down in the book and on the way-bill. On arrival at 
Worcester, he told Bricknell he had received nothing 
and paid nothing. On the 27th of November, the 
bookkeeper paid him lis. ; he stated he had received 
nothing. Eleven shillings wcls put down in the book 
and on the way-bill : on arrival at Worcester, he told 
Bricknell that he had received nothing and paid 
nothing. 

Counsel for the prisoner objected, that there was a 
joint interest in the moneys in Bricknell and the other 
proprietors, therefore that the moneys were received to 
the use of all, and that the prisoner was the servant 
of all. 

The learned Judge thought that as between the 
prisoner and Bricknell /the moneys were received to 
the use of Bricknell, and that he was the servant of 
Bricknell. 

Counsel for the prisoner also objected, that there was 
no embezzlement, inasmuch as the debt appeared truly 
against the prisoner in the books at Malvern and on 
the way-bill. 
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The learned Judge thought that made no difference, 
especially as the entries were not made by the prisoner 
but by the bookkeeper. 

This case was considered by all the Judges except 
Vaughan, J., Gurnet, B., Williams, J., and Erskine, 
J., in Easter term, 1839, and they all thought the 
conviction right. 



*RBGINA V. ELIZABETH THE WIFE OP ^^^^^ 

ROBERT BISS. '- -■ 

In an indictment for child murder, the child most be named, or stated to be 
of name unknown, or otherwise accounted for. It is not enough to de- 
scribe the child as not baptized. 

The prisoner was tried and convicted before Lord 
Abinger, and the Essex Lent assizes, 1839. 

That she on the 15th of August, at the parish of 
Lutton in the county of Essex, on an infant male child 
aged about six weeks, and not baptized, feloniously, 
wilfully, and of her malice aforethought, did make an 
assault, and that she with her hands feloniously, &c., 
did force, cast, and throw said male child into a pond of 
water there, by means whereof said male child in, by, 
and with the waters of said pond was then and there 
choked, suflFocated, and drowned, of which said chok- 
ing, suffocating, and drowning said male child died ; 
and that she the said male child, in man!ner and form 
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aforesaid, feloniously, wilfully, and of her malice afore- 
thought did kill and murder. 

An objection was made by Mr. Dowling^ the pri- 
soner's counsel, that the indictment neither stated the 
name of the child, nor that the name was unknown to 
the jurors. 

The question reserved was, whether that were a 
good objection. 

This case was considered by all the Judges except 
Vaughan, J,, Gurnet, B., Williams, J., and Erskine, 
J., in Easter term, 1839, and they all thought the ob- 
jection good, and that the judgment ought to be 
arrested. 



[*94] *REGINA v. ROBERT JONES. 

A prisoner may be oonyioted of felony on an indictment containing counts 
for feloniously stabbing, fto.» though there be a count for a common as- 
sault, no question being put to the Jury on that count. 

The prisoner was tried and convicted before Mr. 
Justice Williams, at the Spring assizes, 1839, for the 
county of Caernarvon, upon an indictment charging him 
with feloniously stabbing with intent, — 1st, to murder; 
2d, to maim; 3d, to disfigure; 4th, to do some grievous 
bodily harm ; to which was added a count for a com- 
mon assault. 

The case was far advanced before the learned Judge 
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was aware of this^ and at first he thought of stopping 
it; but as it was rather a serious one, he left the case, 
without noticing the last count, to the Jury, who 
(properly as the learned Judge thought upon the facts) 
convicted the prisoner; and the counsel for the prose- 
cution then being aware of the objection of misjoinder, 
requested that the indictment might be taken on the 
last count for felony, which was done accordingly. 

The question for the opinion of the Judges was, 
whether, under these circumstances, the conviction 
could be supported ? 

This case was considered at a meeting of the Judges, 
in Easter term, 1839, and they held the conviction 
right. 



♦EEGINA V. GARDINER. [*95] 

kn indietment for peijvury, stating that the prisoner came before a magis- 
trate and falsely, maliciously deposed, swore, charged, and gave him to be 
informed, that G. F. E. had a Tenereal affair with a donkey, shows suffi- 
ciently a proceeding before a magistrate to make the false swearing 
peijiuy. 

The prisoner was tried and convicted before Mr. 
Justice Patteson, at the Oxford Spring assizes, 1839, 
of peijury. 

The indictment contained ten counts, of which the 
learned Judge thought that the first, third, and seventh 
only were necessary to be considered. 



184 2 MOODY'S CBOWIY OASES. 

The first count stated^ in substance^ that the pri- 
soner, meaning to subject G. F. E. to the pimishment 
provided for persons guiliy of felony, &c., on the 12ih 
of July, 1838, went and was sworn before Abraham 
Tyzach Bawlinson, Esq., a justice of the peace for the 
county haying competent authority to administer the 

■ 

oath, and being so sworn then and there, upon a 
certain information and examination intituled, ^^ County 
of Oxford to wit : the information and examination of 
Richard Gardiner (meaning the said Richard Gardmer) 
of Dean, in the county of Oxford, carrier, taken upon 
oath this 12th day of July, 1838, before me, Abraham 
Tyzach Rawlinson, Esq., one, &c., falsely, corruptly, 
knowingly, wilfuUy, and maliciously did say, depose, 
swear, and give information in writing, to the purport 
and effect following, that is to say, ^ On Monday even- 
ing last, about five o'clock, I was in the public road at 
Dean, near my own house, and adjoining to a close in 
the occupation of T. B. E. Esq. I looked over into a 
close, and saw Mr. C. E. with a stick in his left hand, 
driving a female donkey towards some ox-pens, which 
were situate at the further end of the close. As he 
r^f^ni *W6DLt along I saw him put his fingers under 

I *yDj 

the donkey's tail into her bearings, when the 
donkey kicked up, and that got his hand away. He 
then continued to drive the donkey towards the ox- 
pens, and into them, through a door. I could then 
only see the hat of Mr. C. E. and from that I saw that 
he went into the second place fix)m the end adjoining 
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Mrs. Calcut's close. I then went and got over Mrs. 
Calcut's wall into the close, and went and looked over 
the wall between her close and Mr. E.'s ox-pens; I 
then saw the donkey standing with its side towards 
and near to the manger of the second pen, with her 
head towards Mrs. Calcut's close. Mr. C. E. was 
standing behind her. I saw that he had the flap of his 
trowsers unbuttoned and hanging down. I saw the 
comer of the inside of it : he was rather on the move ; 
he appeared to be on the donkey (meaning that he ap- 
peared to the said Richard Gardiner to be in the 
actual commission of that detestable crime, &c.). He 
remained in that situation about five minutes, when 
the donkey kicked Mr. C. E.'s leg, upon which he 
moved aside, turning his back rather more towards me 
than it had been, and stooped down to rub his leg ; he 
then lifted himself up again and turned round with his 
face towards me. I then saw his private parts exposed : 
I saw him tuck up his shirt and button up his trowsers : 
the upper part of them as well as the flap had been un- 
buttoned ; he had his front towards me all this time ; I 
was about six yards from him, I was leaning with my 
elbow on the wall and my head and chest above it ; I 
said nothing all the time, nor did Mr. C. E. ; he did 
not appear to see me. As soon as he had buttoned up 
his trowsers, I moved back from the wall, and I then 
saw him put the donkey out at the door and go across 
*the close into a yard, and that is all I saw of j-^q^ 
hhn.'" ^ ^ 
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This count contained no averments as to the materi- 
ality of any of the matters deposed to. It contained 
several assignments of perjury. Those on which the 
prisoner was found guilty, were as follows : — " Whereas 
in truth and in fact the said C. F. E. then and there 
had not the flap of his trowsers unbuttoned or hanging 
down. And whereas in truth and in fact the said C. 
F. E. had not then and there or at any other time or 
place whilst standing behind the said donkey, or any 
other donkey, the flap of his trowsers unbuttoned and 
hanging down, nor had the trowsers the said C. F. E. 
then wore any flap whatsoever. And whereas in truth 
and in fact the said C. F. E. did not appear to the said 

B. Gardiner to be nor was he then and there, or at 
any other time, or at any other place, in the actual 
commission of that detestable crime, &c., with the 
female donkey aforesaid, or with any other animal, or 
ia any othe/..n.er wh.,»ever. ^And whe.« in 
truth and in fact, the said C. F. E. did not remain 
in that situation for about five minutes, nor did the 
said donkey kick the said C. F. E.'s leg; nor did, &c., 
&c." (Here followed a number of the averments, which 
were not proved for want of two witnesses.) 

The third count was the same as the first, except 
that it stated the prisoner's intention to be, to subject 

C. F. E. to the punishment inflicted on persons guilty 
of misdemeanors, and the inuendo was, that C. F. E. 
was attempting to commit the oflence. 

The seventh count stated, that the prisoner, intend- 
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ing to aggrieve C. F. E. came before Mr. Rawlinson 
and was sworn (he having authority), and falsely and 
corruptly, wilfully and maliciously did say, depose, 

swear, charge, and give the said justice *to be -^^^- 

L 9oj 
informed that the said G. F. E. upon, &c., had a 

venereal affair with a certain animal called a donkey, 
and feloniously and against the order of nature did 
commit and perpetrate that detestable and abominable 
crime, &c., with the said donkey. And further (it be- 
ing then and there material to the inquiry into the 
said charge and information to know the state of the 
said C. F. E.'s dress at the time the alleged offence was 
so charged to have been committed as aforesaid) that 
he, the said Richard Gardiner, then and there saw that 
the said C. F. E. then and there had the flap of his 
trowsers unbuttoned and hanging down, and that he, 
the said Richard Gardiner, then and there saw the 
inside of the said flap ; whereas, in truth and in fact, the 
said Richard Gardiner did not then and there, or at 
any time, or at any place, see the said C. F. E. at any 
time in the act of having a venereal affair with a don- 
key, or with any other animal whatsoever, nor did the 
said C. F. E. then, or at any time, or at any place, or 
in any manner commit, nor was the said C. F. E. at any 
time, or at any place, or in any manner in the act of 
committing that detestable and abominable crime. 
And whereas, in truth and in fact, the said Richard 
Gardiner did not then and there see the flap of his, the 
said C. F. E.'s trowsers unbuttoned or hanging down, 
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nor was the flap of the said C. F. E.'s trowsers then 
and there unbuttoned or hanging down, nor did the 
said Richard Gardiner then and there see the inside of 
the flap of the said trowsers. The information, signed 
by the prisoner, was put in, and it was proved that he 
was duly sworn, and that the charge was dismissed. 

The two witnesses, produced to the facts, were C. 
F. E. a lad of 15, and his elder brother, T. H. E, 
They swore that they went together to the field, 
*Thomas Henry having a gun, that they spoke 
•- ^^J of going to Chipping Norton, and that Charles 
went to see whether the donkey was able to go to 
Chipping Norton, and parted from his brother for that 
purpose, that he was absent three minutes, that the 
trowsers he had on, which were produced in court, had 
no flap. These were the only facts to which they 
both spoke. 

C. F. E. fully negatived what the prisoner had 
sworn to, in a manner quite satisfactory to the Jury. 
The brother, Thomas Henry, also stated, that he was 
about forty yards from the ox-pens, that he had his 
back towards them, that if he had turned round he 
could have seen them and the wall, and must have 
seen if one was looking over it, but he did not turn 
round. Several objections were taken by the counsel 
for the prisoner. 

First, that the first and third counts do not distinctly 
show any proceeding pending before the magistrate ; 
that they ought to have averred directly that a charge 
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was pending^ for which he cited 8 Car. & P., Rex v, 
Fierson, 119. The learned Judge thought that case 
distinguiBhable, because of the words ^^upon an infor- 
mation and examination/' &c. The present indict- 
ment is in the same form as one in 4 Wentw. 244^ 2 
Chitty's Grim. Law, 443. 

Second, that the flap of the trowsers being unbut- 
toned did not appear on the face of the counts to be 
material, and there was no averment of its materiality. 
The same objection applies to the precise time of five 
minutes. 

Third, that the assignment of perjury as to the main 
charge is too large, because it denies all animals, and 
all times and places. 

Fourth, as to the first count, that the language used 
by the prisoner, as there set out, does not im- 
*port that a felony was committed, but only an "^ 

attempt. These objections were urged in arrest of 
judgment. 

Fifth, as to the seventh count, the first objection to 
the first and third counts was urged. 

Sixth, to the same count it was urged that although 
in that count the state of C. F. E.'s dress was averred 
to be material, yet that by such averment was meant 
— ^not whether the flap of his trowsers was unbuttoned, 
but the trowsers generally. 

Seventh, that the seventh count alleges, that the 
prisoner charged the capital offence^ whereas, by his 
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information, he appears to have charged only an 
attempt. 

The sixth and seventh objections were taken before 
the verdict, and do not apply in arrest of judgment, as 
was also the question, whether the evidence of the 
brother, T. H. E., goes to any material fact sufficient 
to satisfy the rule as to two witnesses in cases of 
perjury. On all these questions the learned Judge 
requested the opinion of the Judges. 

This case was considered in Easter term, 1839, by 
all the Judges (except Vaughan, J., Gurnet, B., 
Williams, J., and Maule, J.). They all held the 
conviction to be good on the seventh count, and most 
of the Judges appeared to think it good on all the 
others. 



P^.^. *REGINA V. LEWm CASPAR, ELLIS CAS- 
^ ^ PAR, EMANUEL MOSES, and ALICE ABRA- 
HAMS. 

An indiotment charging that a certain enl-dispoBed person feloniously stole 
certain goods, and that A. B. feloniouslj incited the said evil-disposed 
person to commit the said felony, and that C. D. and E. F. feloniously 
receiyed the said goods knowing, &c., is bad as against A. B., but good 
against the receiyers as for a substantiye felony. 

The prisoners were tried before Mr. Justice Little- 
dale, at the Old Bailey sessions, in June, 1839. 
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The following is an abstract of the indictment : — 

First count alleged that a certain evil-disposed per- 
son stole, on 2dth of March, at St. George, in Middle- 
sex, 102 pounds' weight of gold dust, value 5000Z., 2 
wooden boxes value 2^., and 2 tin boxes value 2^., the 
goods of James Hartley and others. 

Second count charged Lewin Caspar with feloniously- 
inciting, &C.,. said evil-disposed person to commit said 
felony on 10th of March. 

Third count, Ellis Caspar, like offence. 

Fourth count, Emanuel Moses, feloniously receiving, 
on 30th of March, the said 102 pounds' weight of gold 
dust, value 5000Z., knowing, &c. 

Fifth count, Isaac Isaacs, alias Davis, feloniously 
receiving all the goods mentioned in the first count, 
knowing, &c., on 30th March. 

Sixth count, Alice Abrahams, feloniously receiving, 
as in the fifth count. 

Seven other counts, stating the property to be of 
George Hathome and others. 

Fourteen other counts, stating the property to be 
gold instead of gold dust. 
^ *Isaax5 IssBCB alias Davis, mentioned in the 
indictment, was not in custody, and was not 
tried. 

It struck the learned Judge, on looking over the 
abstract, that it was incorrect in calling the statement 
of the offences committed by the several prisoners so 
many counts ; and he then thought that what were 
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called the seven first counts were only one count 
against a principal and several accessories^ assuming 
that receivers may be considered accessories in the 
strict legal sense of the word. 

After Mr. Glarkson had opened the case for the pro- 
secution^ Bompas, Serjt.^ who was counsel for Moses, 
one of the prisoners, said that Mr. Clarkson ought to 
elect which of the prisoners he would proceed against; 
but Mr. Clarkson said it was not a case in which he 
was bound to elect, and the question was not then 
much discussed ; but in the view the learned Judge 
then took of the indictment, that it was a case of prin- 
cipal and accessories, he thought the prosecutor was 
not bound to elect. K he had thought otherwise of 
the indictment, he would have directed him to elect. 

The case then proceeded, and a person called Henry 
Moss was produced, and examined on the part of the 
prosecution as the evil-disposed person mentioned in 
the indictment, who stole the gold dust. He was not 
a person unknown either to the Grand Jury, or the 
prosecutors, for his name was on the back of the in- 
dictment as a witness. And there was another indict- 
ment found by the Grand Jury, in which Henry Moss, 
by name, was charged as the person who stole the gold 
dust, and which last-mentioned indictment was, except 
as to Henry Moss being named instead of saying an 
evil-disposed person, exactly the same as the present 
indictment, under which the trial took place. 
r*i n^i *^^® prisoners were not tried upon that other 
indictment, and it then remained undisposed of 
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Though Henry Moss was produced and examined on 
the part of the prosecution as the person who stole the 
gold dust^ it was a question for the Jury, upon the 
whole of the evidence, whether Henry Moss was the 
person who stole it, or whether it was Lewin Caspar 
who did so. 

When the evidence for the prosecution was closed, 
Bompas, Serjt., and the other counsel for Moses, con- 
tended that there was no case to go to the Jury as to 
Moses, and the counsel for the other prisoners con- 
tended the same as to the other prisoners. 

They urged that there were two ways of framing an 
indictment against an axscesaory-^ther by indicting 
the principal with the accessory ; or, if the accessory 
be indicted alone, you must either show that the prin- 
cipal had been convicted, and that can only be shown 
by proving the record of the conviction, or else by 
showing that the principal had been outlawed. 

That Moses was charged as an accessory after the 
fact by receiving the stolen goods by the fourth part 
of the first count ; and that, as the prosecutor had not 
proved that the principal had been convicted, the ac- 
cessory was entitled to an acquittal ; that the accessory 
cannot be convicted till the principal be convicted or 
outlawed ; and if the principal be attainted, and the 
attainder be reversed, the accessory escapes ; and the 
same doctrine applies to cases where the principal and 
accessory are tried together. 

K the principal pleads not guilty, and the accessory 
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does 80 also, then the trial of both shall go on; and 
the Jury are to inquire, first, of the guilt of the prin- 

r*i c\Ai ^^P^^ > ^^^ ^ *^^y ^^^ ^^°^ guilty? *^^^ ^^^y 

are *to inquire as to the accessory : but if both 
are found guilty, the judgment must be first given of 
the principal; for if anything obstruct judgment, as 
clergy or pardon, &c., the accessory is to be dis- 
charged; and if the principal does not plead not 
guilty, but pleads a plea in bar, or in abatement, or 
antre foia ctoquit^ the accessory shall not be put to an- 
swer till that plea be determined. Where the guilt of 
the principal is averred, it can only be proved by the 
principal being tried with the accessory; of if he be 
not, then by the record of conviction, or outlawry of 
the principal. 

That was the rule of the common law ; and though 
receivers were not at common law accessories after the 
fact, merely as receivers, yet they become so by 3 & 4 
W. 3, c. 9, s. 4 ; and that the statute 7 & 8 G. 4, c. 29, 
s. 54, confirms the old law as far as relates to accesso- 
ries, though it also gives another mode of proceeding, 
that is, for a substantive felony : but here the indict- 
ment is not framed against the receivers as for a sub- 
stantive felony under the statute, but it is in the form 
of an indictment against the principal and accessory, 
and must be governed by the rules of the common 
law. 

They also urged that the indictment, as far as related 
to the description of the principal, was bad, because it 
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ought to have been in such a form as that the principal 
could have been legally convicted. It may refer to 
any person. There is no principal felon properly 
charged ; no process could issue upon it, to bring in 
any principal to be tried ; nor could any principal sur- 
render himself upon such an indictment to take his 
trial. It should be so framed in order to make it good 
as against the accessories, as that the principal could 
be tried and convicted with him, or that they could 
have put in the conviction of the principal. The 

indictment is too uncertain to make it good 

L lOoj 
♦either against the principal or accessories. 

They contended that the principal ought to be named. 

If it had said that the goods were stolen by a cer- 
tain person to the jurors unknown, that would not be 
supported if he was known. It should show who stole 
the goods, for otherwise the accessories do not know 
what is the felony against which they are to defend 
themselves. 

Suppose there were two indictments against a pri- 
soner for the same offence, and there was an acquittal 
on the first, how could he plead autre fois acquit on 
an indictment so uncertainly framed ? What evidence 
could he give as to who was the evil-disposed person 
mentioned in the first indictment? The evil-disposed 
person might be John Thomas or William Smith, or 
anybody else ; and if it be an indictment to which you 
cannot apply autre fois acquit^ or autre fois convict, it is 
a bad indictment There being two indictments in 

TOL. n. 10 
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respect of this transaction, is a practical illustration of 
the extreme difficulty in which a prisoner is placed. 

They said the last objections were rather on the 
record. 

The learned Judge remarked here, that suppose the 
objection that the record of the conviction was not put 
in be a valid one, that perhaps may be thought rather 
to be on the record, because it would be impossible to 
put in a record of conviction of a certain evil-disposed 
person ; and then, if it ought to be proved by a record, 
the indictment would be bad for being drawn in such 
a way, as that the proper evidence could not be given. 

The counsel for Moses admitted that if the indict- 
ment had been for a substantive felony under the 
statute 7 & 8 G. 4, c. 29, s. 54, merely for receiving 
the goods knowing them to be stolen, it would not be 
*necessary to state who stole the goods. But 

r lOoj 

that this indictment was not framed under the 
statute ; it is an indictment against principal and acces- 
sory, and not for a substantive felony. That a sub- 
stantive felony was a single felony against one or more 
individuals ; whereas, here there were five separate felo- 
nies, one of the prisoners being charged as accessory 
both before and after the fact. If it was a substantive 
felony, the prosecutor ought to elect against which of 
the prisoners, and for which felony, he would proceed. 
That if it was a substantive felony, and not to be 
treated as an indictment against principal and acces- 
sory, a great deal of evidence had been given against 
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the prisoners Moses and Abrahams, which would not 
have been admissible if they had been separately tried 
for a substantive felony. 

The counsel for the two Caspars, in addition to the 
objections made as to the receiving, contended, that 
whatever might be the rule as to the necessity of nam- 
ing the principal felon in the case of receivers, it was 
essentially necessary that he should be named in the 
case of accessories before the fact, for otherwise it would 
be quite impossible for them to know against what 
felony they were to defend themselves ; and that even 
in the case of a substantive felony, either against one 
person for a felony, or more than one person for a joint 
felony, the principal ought to be named. 

The counsel for the prisoners then again urged, that 
whatever the prosecutor was bound to do, as to electing 
against which of the prisoners he would proceed before 
the evidence was gone into, he was, at all events when 
it was closed, bound to elect as to which of the 
prisoners singly the case should be submitted to the 
Jury. 

The counsel for the prosecution contended that all 
the objections were upon the record. 

♦They admitted that there was no instance of -^^ ^„ 

[*107] 
such an indictment having ever been used be- 
fore ; but that the circumstances of the case were of a 
novel description, and it became necessary to adopt a 
novel form of indictment to meet them. 

They said, this is not an indictment against princi- 
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pal and accessories, but it is for a substantive felony, 
and is inquirable into as to accessories before the fact 
under 7 G. 4, c. 64, s. 9 ; and as to receivers under 7 
& 8 G. 4, c. 29, 8. 54 ; and it is one entire transaction, 
though the parts are done at different times. 

It is composed of the stealing by Moss, of the incit- 
ing by the two Caspars, and of the receiving by Moses 
and bis daughter Abrahams, and by Ellis Caspar; and 
the whole relates to the stealing and disposing of the 
property. 

That there has been no decision as to what is meant 
by a substantive felony ; but therp is no authority .to 
show that this is not a substantive felony. And there 
is no necessity to mention the name of the principal, 
though if it had alleged that it was stolen by a person 
unknown, it could not be supported if he was known. 

That there was no necessity to prove any record of 
conviction ; that it was not alleged ; nor could any re- 
cord of conviction of an evil-disposed person be made 
up. That it was sufficient to prove, by parol evidence, 
who stole the gold-dust ; and the Jury may decide upon 
his guUt just the same as if he had been put upon 
his trial with the accessories ; and that, as to the diffi- 
culty alleged as to the pleading atUre fais acquit, or 
aiUre fois convict^ there would be no difficulty in sup- 
porting such a plea by proper averments. 

That there are many instances of separate felonies 
included in the same indictment, and being tried as 
substantive felonies. That the proper interpretation 
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*of the words substantive felony is, that it has 
reference only to the transaction itself, merely 
for the purpose of stating the o£fences themselves which 
are to be the subject of inquiry, i. e, the whole trans- 
action, or corpus delicti ; and that under the meaning 
of the expression substantive felony, you may have an 
indictment without naming the principal. 

That it was not a case where the prosecutor was 
bound either before the evidence was gone into, or 
after it was closed, to elect which of the prisoners, 
singly, he would proceed against, as it was all one 
transaction. That if the prisoners meant to say that 
there ought to have been a previous conviction of the 
principal, they should have objected to being put upon 
their trial before the principal was convicted. 

The learned Judge thought, after the evidence was 
closed, as he had done before it was gone into, that 
upon an indictment like the present the prosecutor was 
not bound to elect as to which of the prisoners, singly, 
the case should be submitted to the Jury. 

The form of the indictment was new to the learned 
Judge, and indeed the counsel for the prosecution ad- 
mitted it to be new. 

The Jury found all the prisoners guilty of the re- 
spective offences with which they were charged. 

The counsel for the .prisoners were considered as 
having moved all the objections which arose on the 
record in arrest of judgment. 

The learned Judge respited the judgment, that the 
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opinion of the Judges might be taken upon all the 
objections. 

The learned Judge also observed, that in 1 Hale's 
Pleas of the Crown, 623, it is said, the accessory shall 
not be constrained to answer to his indictment till the 
principal be tried ; but if he will waive that benefit, 
and put himself upon his trial before the principal be 

L J upon such trial is good ; but it seems necessary 
in such case to respite judgment till the principal be 
convicted and attaint, and then the book goes on .to 
give the reasons- for it. 

If that now be the law, and if this indictment be one 
against principal and accessory, a question will arise, 
supposing none of the before-mentioned objections to be 
tenable, and that the indictment be a good and valid 
indictment, yet whether any judgment can now be 
given upon it, and whether it must not be respited tiU 
the principal be convicted. But then no principal 
could be convicted upon this indictment, for the prin- 
cipal is an evil-disposed person, and no person by name 
could be tried upon it, and found guilty by a Jury, nor 
could any person by name plead guilty to it, so that 
any judicial notice could be taken of it. 

The authorities appUcable to these various points are, 
3 & 4 W. 3, c. 9, s. 4, 1 Anne, stat. 2, c. 9, s. 1, 2, 
5 Anne, c. 31, s. 5, 6, 7 G. 4, c. 64, s. 9, 11, 7 & 8 
G. 4, c. 29, s. 54, 56, 1 Hale's Pleas of the Crown, c. 
56, p. 618, c. 67, p. 623, 2 Hale's Pleaa of the Crown, 
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a 24, p. 168, 174, c. 28, p. 216, 222, 223, 224, Hawkins' 
Pleas of the Crown, b. 2, c. 29, in several sections, 
Forster^s drown Law, 343, and c. 2, as to accessories 
in felony, p. 360, and following pages, 2 East's Pleas 
of the Crown, c. 16, s. 140, and following sections, p. 
740, and following pages, Thomas's case, 2 East, c. 16, 
8. 164, p. 781, 2 Russ. c. 27, p. 252, and following 
pages, and the cases in the notes to p. 257 and 258, 
Starkie on Criminal Pleading, 130, 156, 157, 307, and 
following pages. Tillers case. Leach's cases, p. 662, 1 
Buss. 385, 390. 

This case was argued at a meeting of all the Judges, 
♦except Aldebson, B., and Ebskine, J., in 
Michaelmas term, 1839, by 

^BoMPAS, Serjeant. 

There are two propositions to be established : — First, 
that this is an indictment against principal and acces- 
sories, or at all events against accessories. Secondly, 
that unless the principal be convicted, the accessories 
cannot. The learned Judge so declared his opinion 
at the trial, in refusing to put the prosecutor to elect ; 
that the indictment was in the nature of one against 
accessories, and it is obvious that that question is in 
many respects highly important beyond what respects 
the question of election. The whole proceeding would 
be materially varied, many things would be admitted 
in evidence against persons tried as accessories that 
would not be so in a trial for a substantive felony. As 
in the case of declarations, if there be, in fact, separate 
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acts of receipt, and all the receivers are indicted to- 
gether with the principal, his declarations would be 
necessarily receivable as against the principal, and so 
affect the rest, and the declarations of each receiver 
would be received as against himself. 

Here two are, in fact, indicted as accessories before 
the fact; others as accessories after. 

The statute 7 G. 4, c. 74, s. 9, for the more effectual 
prosecution of accessories before the fact, makes them 
indictable either with the principal felon or for a sub- 
stantive felony. The different modes of indictment 
are clearly distinguished. In fact, the indictment on 
the face of it is clearly framed as one against acces- 
sories, and it was clearly so treated at the trial. Sup- 
posing the other indictment in which Henry Moss, is 
named were before the court, he would, of course, be 
to be put on his trial as principal, and the only diffe- 
rence in substituting " a certain evil-disposed person^" 
for the name there cannot change the nature *of 
^ the indictment. Indictments against receivers 

as accessories in general pursue this form with the 
name of the principal. If this be an indictment against 
accessories at common law, the principal must be con- 
victed before the accessory can. Lord Sanchar's case, 
9 Co. 119, 1 Hale's P. C. 623. Even if a prisoner 
should be taken to waive the trial of the principal by 
pleading to the indictment, no judgment can be passed 
against him, even if convicted. 

In 1 Hale's P. C. 623, it is laid down, "If the acces- 
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sory be indicted either alone or together with the prin- 
cipal, the process of outlawry shall not go against the 
accessory till the principal be admitted or outlawed ; 
neither shall he be put to plead till the principal ap- 
pear, but shall be bailed till the principal appear." 

'^ The accessory shall not be constrained to answer 
to his indictment till the principal be tried, 9 E. 4, 48, 
a. ; but if he will waive that benefit, and put himself 
upon his trial before the principal be tried he may, 
and his acquittal or conviction upon such trial is good. 
Stamf. P. C. lib. 1, c. 40, £ 46, b." 

'^But it seems necessary in such case to respite judg- 
ment till the principal be convicted and attaint, for if 
the principal be after acquitted, that conviction of the 
accessory is annulled, and no judgment ought to be 
given against him*; but if he be acquitted of the ac- 
cessory, that acquittal is good, and he shall be dis* 
charged, 8 H. 5, 6, b., Coron. 463." 

The prisoner does not waive his right by pleading; 
in fact, the prisoner never does exercise any discretion 
in pleading; he does so as matter of course, to which 
he is compelled in general. 

Lord Abinger. The question is, whether the indict- 
ment is good according to the modem statutes. 

The offence of accessory before the fact, was one at 
common law. This of accessory after, by receiving 
♦only, was created by statute. The history of 
the law on the subject is traced in 1 East's P. 
C. 743. The first statute that makes receivers of 
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stolen goods accessories after the fact is 3 W. & M. c. 9, 
s. 4. Then comes the 5 Anne, c. 31, s. 5. By both 
of these statutes the offence of accessory is made com- 
plete by the fact of receiving; but by the latter the 
party might be tried for a misdemeanor; but still he 
might have been indicted as accessory, and waa subject 
to the same liability and entitled to the same privi- 
leges as accessories generally. After the statute of 
Anne there were two distinct accessions to the felony 
and the misdemeanor. Then the statute of 7 & 8 G. 
4, c. 29, B. 54, enacts, " that every such receiver shall 
be guilty of felony and may be indicted and convicted 
either as an accessory after the fact, or for a substan- 
tive felony ; and in the latter case, whether the prin- 
cipal felon shall or shall not have been previously con- 
victed, or shall or shall not have been amenable to jus- 
tice," &c. ^ow inasmuch as the principal here has 
not been convicted, this indictment must be taken to 
apply to the latter case of a substantive felony. And 
it includes a great many different persons who could 
not be joined for different substantive felonies. On 
that ground the learned Judge states he would have 
stopped the case. Several receipts perfectly distinct 
were given in evidence on that principle, and all the 
declarations by this joinder became admissible, and 
were admitted. The Judge ought to have put the 
prosecutor to his election ; and if so, they are impro- 
perly tried, and being improperly tried they were con- 
victed improperly. K they were indicted as acces- 
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Bories under the statute^ still the principal must he 
convicted as at common law. The meaning of a suh- 
stantive felony must he, that each case stands hy 
'itself, not requiring the connexion with the ^ 
principal felon that is necessary in the case of 
accessories. If taken altogether as accessories with the 
principal felon — that is the connecting link ; but three 
persons for several distinct offences cannot be joined; 
but here more is done, inasmuch as accessories before 
the fact are joined with accessories after^ that is, ac- 
cessories before the fact to the principal felon, not to 
the receivers; and as between them there is no con- 
nexion whatever, and the prosecutor has chosen this 
course, both being open. 

Lord Abinger. Supposing it a mis-trial by election 
being refused, what must be the result ? 

LiTTLEDALE, J. I certainly should have compelled 
election, if I had not considered it as a case of princi- 
pal and accessory. 

But the indictment is bad as to Lewin Caspar alto- 
gether : he is only indicted as accessory before the fact, 
and that to a person not named. In the case of re- 
ceiving stolen goods, the offence may be identified by 
the goods ; in the case of an accessory, the identifica- 
tion must be made out by the person to whom is the 
accession. He must be named and shown to the ju- 
rors in the indictment. If unknown, that excuse 
must be shown in the indictment. This is so, notwith- 
standing the 7 G. 4, c. 64, s. 9, the inciting being ne- 
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cessarily connected with the person incited, and that 
not being supplied in the case of accessory before, as it 
can in the case of accessory after, by receiving stolen 
goods, the whole of which offence may be distinctly 
proved without any necessary identification of the 
person of the thief. In all cases it is a rule that the 
person be named, or an excuse given for the omission. 
In Rex V. Fuller, 1 B. & P. 180, it was debated, whether 
the mode of incitement to mutiny, &c., ought not to be 
r*i 1 Ai *^^^^^^' That shows the nicety requisite in 
this particular species of offence. 

Lord Abinger. A case occurred before me of the 
murder of a child, the name not stated, in Essex, and 
the Judges held the indictment bad. (a) 

There is no instance of an indictment for an injury 
to the person where such vagueness is admitted. 
When the offence relates to an individual, you are 
obliged to give all the identification, or state the 
excuse. 

Lord Denman, C. J. Otherwise the prosecutor may 
select out of a class of persons stated, and the prisoner 
be totally unprepared as to the individual selected. 

Glarkson for the prosecution. 

The case as stated by the learned Judge brings for- 
ward all the objections. They resolve themselves, as 
argued to-day, into three : — 1. That this is an indict- 
ment against principal and accessory, and it does not 
show that the principal has been convicted or outlawed. 

(a) Beg. y. Biss, supra, 93. 
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2. That we ought to have been compelled to elect 
againBt whom we would proceed. 3. That the indict- 
ment is bad as to the accessories before the fact, inas- 
much as the principal is not named. 

At the trial no objection was made to being tried, 
on the ground of the principal not being forthcoming. 
That was perfectly well known, and it is now too late 
to take the objection : it ought to have been taken 
before going to the Jury, if this be an indictment 
against principal and accessory. 1 Hale, P. C. 623. 

*LoRD Denman, C. J. Does not that assume 
that there is a proper statement of a principal? '■ ■' 

There are authorities to show that accessorial charges 
are good without name. In R. v. Wheeler and others, 
7 C. & P. 170, an indictment charging a receiving from 
a certain evil-disposed person unknown, knowing the 
goods to have been stolen by said evil-disposed person, 
was held good ; and in Rex v. Jervis, 6 C. & P. 156, a 
similar indictment was sustained ; and Tindal, G. J., 
there goes into the principle of the law, that the o£fence 
consists in receiving goods knowing them to have been 
stolen, and not necessarily knowing the particular 
person. The rule as to joinder of offences has the ex- 
ception of principal and accessories : from this, neces- 
sarily the accessories are frequently joined, though not 
connected, in the same act as accessories. 

Patteson, J. The name of the principal felon need 
not be stated when the case of receiving is treated as a 
substantive felony. Is there any case of that sort. 



168 2 MOODY'S GROWN GASES. 

where the charge is against an accessory of any other 
kind? 

My answer is^ that it is too late to take the objection 
now ; they have no right to take the chance of a trial, 
and then turn round with this objection. K the ob- 
jection had been taken, the trial might have proceeded 
on the indictment against Moss ; and it is the more im- 
portant now, as the proviso in s. 54, of 7 & 8 G. 4, c. 29, 
makes it exceedingly doubtful whether Moss could 
now be tried at all. 

But this is, in substance, an indictment for a sub- 
stantive felony. The common forms against receivers 
are in the nature of accessorial charges ; but the sub- 
stance is the same : here only one transaction is stated, 
one entire history gone into ; this indictment does not 
state distinct transactions. 

*LiTTLEDALE, J. I treated them all as one 
[*116] ' 

count. 

The object of the statute is to facilitate convictions 
against receivers. The object is to reach them as ac- 
cessories, though in a different form — to reach the ac- 
cessories when the principal is not forthcoming. It is 
the constant practice to join several receivers in the 
same indictment, when the acts of receipt are distinct ; 
the only difference is to charge them in different counts 
as separate receivers when the receivings are separate, 
and to join them in one count when the receiving is 
joint. The effect of the declarations of different pri- 
soners being received is only accidental, and the Judge 
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of course takes care to point out the distinct applica- 
tions of the evidence. Here there is no principal 
charged against whom any process may go. It there- 
fore can only be a substantive felony. We always 
contended it had a substantive character, though, from 
the nature of the transaction, there must be something 
accessorial about it. The old form of indictment at the 
Old Bailey sometimes charged stealing from a person 
unknown. In one case at the Old Bailey, of B. v. 
Smith, a prisoner wos convicted, without objection, of 
mciting a girl unknown to steal, &c. 

Parke, B. May not the indictment be now good^ 
as using the words of the statute ? 

In fact, there is no hardship upon the prisoners, as 
only one transaction is talked of; and the indictment 
may be good as to the accessories after the fact, and 
bad as to those before. 

BoMPAs, Serjt. in reply. 

The objection was taken in the proper time. The 
practice and object of putting a prosecutor to his elec- 
tion is to prevent injustice, and it would be gross in- 
justice if an ignorant person were to be bound as by a 
waiver by pleading. It would be carrying the pro- 
visions *of 7 G. 4, c. 64, ss. 20, 21, too far, to 
say that it would be enough to pursue the 
words of the statute without any particulars whatever, 
otherwise it would do to charge a prisoner with inciting 
a person to commit a felony, not naming either the 
person or the felony. In all cases of accessories the 
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transaction is the same as to the principal ; then they 
are all accessory to the same felony. The cases cited 
are not cases of conversion of counts relating to accesso- 
ries into counts for substantive felonies, but the choice 
of two different counts. 

Maule, B. Can the first statement, that an evil- 
disposed person stole, be considered as an indictment 
at all against anybody ? 

Lord Abinger. Is it anything more than stating 
first what is usually stated last, in indictments against 
receivers ? 

The Judges adjourned the consideration of this case, 
and in the following term they determined that the 
statement that an evil-disposed person stole was too 
uncertain to support the charge against Lewin Caspar 
as accessory before the fact, but that the other prison- 
ers were sufficiently charged with a substantive felony 
in receiving, and properly convicted. 



r*1181 *^^^^^ ^- J^^^ HENRY and JAMES 
'- ^ TAUNTON. 



Since the 1 Vic. o. 87, an indictment in the ordinary form for robbery, can- 
not be supported by proof of extorting money by threats of charging an 
infamous crime ; and a person present to aid A. B. to extort money by 
such charges, cannot be convicted of robbery with A. B., effected by him 
with actual yiolenoe, the prisoner being no party to such yiolence. 

The prisoners were tried before Mr. Baron Parke^ 
at the Old Bailey, November sessions, 1839, on an in- 
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dictment in the ordinary form, for robbing and taking 
fix>ni the person one sovereign^ one ehilling, a watch^ 
and some rings. 

About 9 o'clock at night, on the 1st of October, the 
prisoner, Heniy, induced the prosecutor, with whom 
he had made acquaintance in the street the day before, 
to walk with him into a house in Peter Street, Wesir 
minster, then fitting up as a cook-shop, under pretence 
of showing him the fittings. When he had entered, 
the prisoner locked the door, seized him by the collar, 
told him he had him in his power, and, if he made a 
noise, he would send for the police and charge him 
with Sodomitical practices. This induced the prose- 
cutor not to give the alarm, and then the prisoner, 
Henry, rifled his pockets of a sovereign and a shUling, 
and proceeded to take the watch-guard from his neck, 
and the watch from the fob, and immediately after- 
wards took some rings from the fingers of each of the 
prosecutor's hands. Some noise was made whilst this 
was going on, and the prisoner, Taunton, who was in 
the house, came to the door of the room, and after 
trying in vain to gain admittance through it, got in at 
the window. He came into the room after the pri- 
soner, Henry, had rifled the prosecutor's pockets, and 
whilst he was removing the watch-guard : there ^ 
*was a candle burning in the comer of the 
room : the prisoner, Taunton, took no part in the rob- 
bery, and it was not quite clear that he saw it. 

The Jury found Henry guilty; they found that 

TOL. n. 11 
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Taunton was present at the time of the taking of the 
rings, and was a party, with Henry, to a design to 
bring the prosecutor there, and obtain money and pro- 
perty from him on a false charge of an unnatural crime^ 
but that he was not aiding or assisting in, or privy to, 
the robbery committed by Henry, by taking from the 
person of the prosecutor. 

It seemed to the learned Baron, that since the stat. 
of 1 Vic. c. 87, s. 4, the oflFence of robbery and obtain- 
ing money or goods on a charge of Sodomy were dis- 
tinct offences, and that Taunton could not be consi- 
dered under these circumstances as a principal in the 
second degree to the robbery, and therefore, though 
the learned Baron directed a verdict of guilty against 
Taunton, he respited the question as to him for the 
consideration of the Judges, (a) 

This case was considered by all the Judges (except 
Lord Abinger, C. B., Alderson, B., and Erskine, J.), 
in Hilary term, 1840, and they all, except Coltman, 
J., thought, that inasmuch as the 1 V. c. 87 repeals 

(a) The statute 7 & 8 G. 4^ c. 29, s. 7, enacts, that any one who 
shall extort a chattel, or money, or valuable security from another 
by threatening to accuse him of an infamous crime, &c., shall be 
deemed guilty of robbery, and indicted and punished accordingly. 

The stat. 1 Y. c. 87, s. 4, does not use the same language, but 
enacts, that whosoever shall accuse, &c., and shall, by intimidation 
by such accusation, extort any property, shall be guilty of felony, 
and punished by transportation for life or for not less than fifteen 
years, or imprisoned for any term not exceeding three. 
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the seventh section of 7 & 8 G. 4, c. 29, the ofifence 

intended by Taunton was that of extorting money 

*by aecusation, &c., under 1 V. c. 87, and no ^^^ ^^_, 
•^ - [*120] 

longer robbery under 7 & 8 G. 4, c. 29, and 

that the conviction was therefore wrong. 
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An indictment for the murder of A. B., by poison, stating that the prisoner 
gaye and administered a certain deadly poison, is supported by proof 
that the prisoner gave the poison to 0. D., to administer as a medicine to 
A. B. ; but C. D. neglecting to do so, it iras accidentally given to A. B., 
by a child ; the prisoner's intention throughout being to murder. 

The prisoner, Catherine Michael, was tried before 
Mr. Baron Alderson, at the Central Criminal Court 
in April, 1840 (Mr. Justice Littledale being present), 
for the wilful murder of George Michael, an infant of 
the age of nine months, by administering poison. 

The indictment alleged that the prisoner contriving 
and intending to kiU and murder George Michael, on 
the 31st of March, in the third year of the reign of 
her present Majesty, upon the said George Michael 
feloniously, &c., did make an assault; and that the 
prisoner a large quantity, to wit, half an ounce weight 
of a certain deadly poison, called laudanum, felonious- 
ly, &c., did give and administer unto said Greorge Mi- 
chael, with intent that he should take and swaUow 
the same down into his body (she then and there well 
knowing the said laudanum to be a deadly poison), and 
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the said laudanum so given and administered unto him 
by the said Catherine Michael as aforesaid, the said 
George Michael did take and swallow down into his 
body, by reason and by means of which said taking 
and swallowing down the said laudanum into his body 
aa aforesaid, the said George *Michael became 
and was mortally sick and distempered in his 
body, of which said mortal sickness and distemper the 
said George Michael from, &c., till &c., did languish, 
&c., and died ; and concluding in the usual form as in 
cases of murder. 

It appeared in evidence that the prisoner, on the 
27th day of March last, delivered to one Sarah Ste- 
phens, with whom the child was at nurse, a quantity 
of laudanum, about an ounce, telling the said Sarah 
Stephens that it was proper medicine for the child to 
take, and directing her to administer to the child 
every night a teaspoonful thereof. That such a 
quantity as a teaspoonful was quite sufficient to kill a 
child ; and that the prisoner's intention, as shown by 
the finding of the Jury, in so delivering the laudanum 
and giving such directions as aforesaid, was to kill 
the child. 

That Sarah Stephens took home with her the lau- 
danum, and thinking the child did not require medi- 
cine, had no intention of administering it. She how- 
ever not intending to give it at all, left it on the 
mantelpiece of her room, which was in a diflferent 
house from where the prisoner resided, she, the pri- 
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fioner^ then being wet nurse to a lady; and some 
days afterwards, that is^ on the 31st of March, a little 
boy of the said Sarah Stephens, of the age of five 
years, during the accidental absence of Sarah Ste- 
phens, who had gone from home for some hours, re- 
moved the laudanum from its place and administered 
to the prisoner's child a much larger dose of it than 
a teaspoonful, and the child died in consequence. 

The Jury were directed that if the prisoner deli- 
vered to Sarah Stephens the laudanum, with intent 
that she should administer it to the child and thereby 
produce its death, the quantity so directed to be 
administered being sufficient to cause death ; and that 
*if (the prisoner's original intention still con- 
tinning), the laudanum was afterwards ad- 
ministered by an unconscious agent, the death of the 
child under such circumstances was murder on the 
part of the prisoner. 

They were directed that if the teaspoonful of lau- 
danum was sufficient to produce death, the adminis- 
tration by the little boy of a much larger quantity 
would make no difierence. 

The Jury found the prisoner guilty. The judgment 
was respited, that the opinion of the Judges might 
be taken, whether the facts above stated constituted 
an administering of the poison by the prisoner to the 
deceased child. 

This case was considered by all the Judges (ex- 
cept Gurnet, B., and MattIuE, J.), in Easter term, 1840, 
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and they were unanimously of opinion that the con- 
viction WM right. 



Where the existence of deliberate malice in the slayer is once 
certained; its continuance down to the perpetration of the meditated 
act must be presumed, until there is eyidence to repel it and to 
show that the wicked purpose has been abandoned. The State t. 
Johnson, 1 Iredell, 854. 



REGINA V. BRIMILOW. 

A boy imder fourteen years of age, indicted for a rape, may be acquitted of 
the felony and couTicted of an assault, under 1 Vic. c. 85, s. 11. 

The prisoner was indicted before Mr. Bakon Gur- 
net at the summer assizes, 1839, for the county of 
Chester, for a rape on a girl of eleven years of age. The 
commission of the fact was proved ; but it appeared 
that the prisoner was under fourteen years of age, and 
on that account the learned Judge directed the Jury 
to acquit of the rape, but left it to them to find the 
prisoner guilty of an assault, under the statute 1 Vict 
c. 85, s. 11. 

- *The Jury found him guilty of the assault 

A doubt occurred to the learned Judge 
whether, as the law considered the prisoner on accoimt 
of his nonage incapable of committing a rape, he could 
on an indictment for rape be legally convicted of the 
assault. 
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The learned Judge consulted Mr. Justice Patteson, 
and as the ease was new, they thought it better to 
respite the judgment, and take the opinion of the 
Judges. 

This case was considered in Hilary term, 1840, by 
all the Judges (except Lord Abinger, C. B., Alderson, 
B., and Erskine, J.), and they all thought that the 
conviction for an assault was good. 



REGINA V. MARTIN. 

A prisoner cannot be conyicted of an assault with an intent carnally to know, 
&c., a girl aboye ten and under twelye years of age, nor of a common as- 
sault, if she be consenting. The proper charge is of misdemeanor, in at- 
tempting to commit a statutable offence. 

The prisoner was tried before Mr. Baron Alderson 
upon an indictment, the first count of which charged 
him with carnally knowing and abusing Esther 
Bicketts, a girl above ten and under twelve years of 
age. 

The second count was for an assault on Esther 
Ricketts, with intent carnally to know and abuse her. 

The third count was for a common aBsault. 

At the trial the prosecutrix proved that the prisoner 
had laid her down in a field, and had applied his pri- 
vate parts to hers, and hurt her much. Emission was 
proved, but there was clearly no proof of penetration. 
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and the Jury negatived, by the direction of the learned 
Judge, the first count. 

[*124] *^^^ ^"'" ^^^ P"^"''^ '°"*"^^^ *^"*' ^^ 
posing the fact to have been done by the con- 
sent of the prosecutrix, no conviction could take place 
on the second and third counts. 

The learned Judge left the question to the Jury, 
who found the fact that the prosecutrix had consented ; 
and he then directed a verdict of guilty, on the ground 
that the prosecutrix wa^ by law incapable of giving her 
consent to what would be a misdemeanor by statute. 

But as Godson stated that the point was doubtful, 
and had been otherwise decided before, the learned 
Judge respited the judgment. 

It appeared to the learned Judge clear, that if the 
indictment had charged an attempt to commit the sta- 
tutable misdemeanor, the prisoner' would clearly have 
'been liable to conviction ; but the learned Judge was 
not free from doubt as to the present ca^e, in which an 
assault was charged. 

The case was considered at a meeting of the Judges 
in Hilary term, 1840, and they all thought that the 
proper charge was of a misdemeanor in attempting to 
commit a statutable offence, and that the conviction 
was wrong. 
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REGINA V. BEST. 

A person may be conyict'ed under 18 Eliz. o. 5, b. 4, of taking money, &o., 
though, in fact, no offence liable to a penalty has been committed by the 
person from whom the money is taken. 

The prisoner was convicted before Mr. Justice 
BosANQUET at the Spring assizes, 1840, for the county 
of Nottingham, upon an indictment, which charged 
that *he, disregarding the statute (18 Eliz. c. 5, r-^^gy^-y 
8. 4), upon color and pretence that one William 
Peverill having committed a certain offence against a 
certain penal law, in this, that the said William Pe- 
verill had before that time sold by retail and delivered 
a quantity less than two gallons of certain spirits and 
distilled spirituous Uquors, to wit, one quartern of gin, 
to one Elizabeth Harper, without being duly licensed, 
against the form of the statute, &c., unlawfully and for 
wicked gain sake, and without the order and consent 
of the Queen's Courts at Westminster, did make com- 
position with the said William Peverill, and take from 
him 3 sovereigns, 3 half-sovereigns, and 10 shiUings, 
12 pennies, and 24 half-pennies, as a reward for for- 
bearing to prosecute for the said supposed offence, 
against the form, &c., and against the peace. 

Second count like the first, "selling in a certain house 
in the occupation of William Peverill, and not having 
a retailing license." 

Third count, " selling by retail without license." 
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William Peverill kept a retail beer-shop, but had no 
license to sell spirits. Elizabeth Harper, about twenty 
minutes after ten o'clock in the evening, came to his 
shop and asked for ale, which Peverill refused to let 
her have, saying that it was past hours. She then 
asked for a Christmas-box or New-Year's gift, to which 
Peverill answered, that he had a drop of gin in 
the house, which might be about a quartern, which 
he gave to her, and poured it into her mug. She 
then threw down sixpence on the tap-board, on 
which Peverill said, " No, I give it to you." She said, 
"No, I had rather pay for it." Peverill said, "No, 
Bessy, I have given it to you as a New- Year's gift;" 
whereupon she took up her sixpence and her mug, and 
went towards the street-door. On opening the street- 

■- -■ beth Harper presented the mug with the gin in 
it; upon which the prisoner, addressing Peverill, said, 
" I have got you ; I have been waiting for you the last 
six weeks, and now I will do you." PeveriU said, 
"What for?" He said, "For selling gin without a 
license." Peverill said, "I did not; I gave it to her as 
a New-Year's gift." He said, " I know you did sell it. 
I gave her sixpence to pay for it." 

The prisoner soon after came to Peverill's house, and 
said, " Except you come to my house to-morrow morn- 
ing by ten o'clock, and bring 4Z. or 51. with you to 
make it up, I will lay an information against you." 

The statement of Peverill as to giving the gin as a 
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New-Tear's gift was confibrmed by another witness, and 
it was satisfactorily proved that the prisoner obtained 
fix)m Peverill the money stated in the indictment as a 
reward for forbearing to prosecute him for the sup- 
posed offence of selling gin without a license. 

No information was actually preferred, nor any pro- 
cess sued out. On the part of the prisoner it was con- 

■ 

tended that, as no offence had been actually committed 
by Peverill (supposing his account to be true), and as 
no process had been issued, or information laid against 
him, the case was not within the statute of Elizabeth. 

The cases of Rex v. Sotherton, 6 East, 125, with re- 
gard to extortion, and the opinion of the Judges in Rex 
V. Gottley, Russ. & Ry. 84, were referred to. The 
learned Judge did not pass any sentence, but reserved 
the point. 

The opinion of the Judges was requested, whether 
the conviction, under the above circumstances, was 
legal? 

This case was considered in Easter term, 1840, by 
*all the Judges (except Gurnet, B., and Maule, 
J.), and they unanimously thought that the 
words "upon color or pretence of any matter of offence" 
extended to a case where no penalty had been incurred, 
and that the conviction was right. 
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REGINA V. JAMES PRINGLE. 

An indiotment for forging, fto., any letter of attorney, &c., relating to a 
pension supposed to be payable, nnddr 7 G. 4, c. 16, s. 88, is good. It is 
not necessary that the pension to which the doomnent relates, shonld be 
actually existing. 

The prisoner was tried and convicted before Mr. 
Justice Erskine, at the Spring assizes, 1840, for York- 
shire, under the statute 7 G. 4, c. 16, s. 38, by which 
it is enacted, " that if any person shall willingly and 
knowingly personate, or falsely assume the name or 
character, or procure any other to personate or falsely 
assume the name or character of any officer, non-com- 
missioned officer, soldier, or other person, entitled or 
supposed to be entitled to any pension, wages, pay, 
grant, or other allowance of money, prize money, or 
relief, due or payable, or supposed to be due or paya- 
ble, for or on account of any service done or supposed 
to be done by any such officer, non-commissioned offi- 
cer, soldier, or other person as aforesaid, in his Majes- 
ty's army or other military service ; or shall personate 
or falsely assume the name or character of the execu- 
tor or administrator of the relation or creditor of any 
such officer, non-commissioned officer, or soldier, or 
other person as aforesaid, in order fraudulently to re- 
ceive any pension, wages, pay, grant, or other allow- 
ance of money, prize money, or relief, due or payable, 
or supposed to be due or payable, for or on account of 
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any services done or supposed to be done by any such 
oflScer, non-commissioned oflScer, soldier, or 
other *per8on as aforesaid ; or if any person 
shall forge, or counterfeit, or alter, or cause or procure 
to be forged, or counterfeited, or altered, or knowingly 
and willingly act, aid, or assist in forging, counterfeit- 
ing, or altering the name or handwritmg of any officer, 
non-commissioned officer, soldier, or other person enti- 
tled, or supposed to be entitled to any pension, wages, 
pay, grant, allowance of money, prize money, or relief, 
due or payable, or supposed to be due or payable, for 
or on account of any such service or supposed service 
as aforesaid, or the name or handwriting of any officer, 
under-officer, clerk, or servant of the said commission- 
ers of the said hospital at Chelsea, or of any officer or 
person in any way concerning the paying, or ordering, 
directing, or causing the payment of the said pensions, 
wages, pay, money, allowance of money, prize money, 
or relief, or any of them ; or shall forge, counterfeit, 
or alter, or cause or procure to be forged, counterfeited, 
or altered, or knowingly and willingly act, aid, or as- 
sist in forging, counterfeiting, or altering any letter of 
attorney, bill, ticket, order, certificate, voucher, receipt, 
will, or any other power, instrument, warrant, docu- 
ment, or authority whatsoever, relating to or anywise 
concerning the payment, or obtaining or claiming any 
pension, wages, pay, grant, allowance of money, prize 
money, or reUef, for, and in order to the receiving, ob- 
taining, or claiming any such pension, wages, pay, 
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grant, allowance of money, prize money, or relief; or 
shall utter or publish as true, or knowingly or willing- 
ly act, aid, or assist in uttering or publishing as true, 
knowing the same to be forged, counterfeited, or al- 
tered, any such letter of attorney, bill, ticket, order, 
certificate, voucher, receipt, will, or any other power, 
instrument, warrant, document, or authority whatso- 
ever, with intent to obtain the payment of any such 

[*129] P"^'^^^' "T^"'^ *P^y' ^^^'y ""' ^^^^"""^"^ ^^ 
money, prize money, or relief, from the said 

commissioners of the said hospital at Chelsea, or for 
any oflScer, under-officer, clerk, or servant of the said 
commissioners, or for the person authorized or supposed 
to be authorized to pay the same, or with intent to de- 
fraud any person whatsoever, or any corporation what- 
soever ; every such person so oflFending, being thereof 
lawfully convicted, shall be, and is hereby declared and 
adjudged to be guilty of felony, and shall and may be 
transported for life, or for such term of years as the 
court shall adjudge." 

The indictment contained thirteen counts, the first 
of which charged, that the prisoner feloniously forged 
and counterfeited, &c., &c., " a certain receipt relating 
to and concerning the payment of a certain pension, 
viz., of 4Z. lis. Oid.y supposed to be payable to one Ni- 
cholas Morrill, as an out-pensioner of Chelsea Hospital, 
for a certain time, viz. : for ninety-two days, from 1st 
July 1838 to 30th September following, both days in- 



/ 
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eluded, which said forged and counterfeited receipt is 
as follows, viz. : — 

" Assignment receipt * 426. 

84 th foot, Nicholas Morrill. le. Oid. per diem. 

" Sheffield." 

" We the imdersigned, churchwarden and overseer 
pf the parish of Brightside, Brierlow, in the county of 
York, do hereby acknowledge to have received of 
Thomas Constantine Brookbank, Esquire, agent for 
the out-pensioners of Chelsea Hospital (by the hand 
of Mr. Joseph Thompson), the sum of 4Z. 11«. Oid., 
being the amount due to the above-named out-pen- 
sioner of the said hospital for ninety-two days, from 
1st July 1838 to 30th September following, both days 
included, by virtue of an assignment made by the 
aforesaid pensioner, conformably to an act of p^^oA-i 
♦parliament passed in the 59th year of the 
reign of His Majesty King George III., intituled, ^An 
act to amend the laws for the relief of the poor,' five 
per cent, being deducted pursuant to the act of parlia- 
ment 28 G. 2, c. 1. 

''41 lU Oid. 

" John Wilson, Churchwarden. 

" Thomas Gray, Overseer of the Poor. 

" Witness, J. Pringle." 

" We the undersigned, churchwarden and overseer 
of the parish aforesaid, do hereby certify that the 
above-named out-pensioner is alive, and intituled to 
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his pension, being no otherwise provided for by go- 
vernment. 

"Dated this 19th day of October, 1838. 

" John Wilson, Churchwarden. 
" Thomas Gray, Overseer of the Poor." 
«80. 

" For and in order to the receiving the said pension, 
with intent thereby to obtain the payment of the said 
pension from the Lords and others commissioners of 
Chelsea Hospital, against the form," &c., &c., "and 
against the peace," &c., &c. 

Of the other twelve counts, some charged the forg- 
ing, others the uttering, of the same receipt and certi- 
ficate, varying the statement of the intent. 

Some charged the forging and others the uttering of 
the receipt, omitting the certificate, others the forging, 
and the rest the uttering of the certificate only, omit- 
ting the receipt, varying in each class the statement of 
the intent, but all alleging, in the language set out 
from the first count, that the forged instrument related 
to, &c., &c., " the payment of a certain pension (speci- 
fying the amount) supposed to be payable to the said 
Nicholas Morrill as an *out-pensioner of the 
said hospital," and no count alleging such pen- 
sion to be in fact due and payable ; or that Nicholas 
Morrill was an out-pensioner. 

The counsel for the prisoner moved, in arrest of judg- 
ment, that, in order to constitute an offence under the 
latter branch of the thirty-eighth section, upon which 
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the prisoner was indicted, it was necessary that there 
should be an actually existing pension at the time of the 
commission of the act of forging or uttering, and that 
the indictment should allege the actual existence of 
such pension, and that it was not sufficient under that 
branch of the section to allege (as in this indictment) 
that the instrument forged related to a pension sup- 
posed to be payable. 

The forged instrument in question was proved to 
have been made and uttered by the prisoner for the 
purpose of procuring payment of a pension that had 
ceased to exist by the death of the pensioner before the 
period for which the receipt waa signed ; and therefore, 
as the objection was one that affected not only the 
form of this indictment, but involved the question of 
the prisoner's guilt upon this and other similar charges, 
the learned Judge thought it right to reserve the 
question for the opinion of the Judges, subject to 
which, he sentenced the prisoner to be transported for 
fourteen years, 

This case was argued before all the Judges except 
GuBNKT, B., and Maule, J., in Easter term, 1840. 

WoBTLET for the prisoner. 

The question in this case arises on the enactments 
recited in the case as stated by the learned Judge. 
The offence, as stated in this indictment, is not an of- 
fence comprehended in the clause recited, there being 
no allegation of an actually existing pension payable 
to some person, but only of a pension supposed to be 

TOL. n. 12 
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payable. The latter part of the thirty-eighth sectiofn 

r*132] *''^*^^ "^^ '''^^*^' '''' Offence except in respect 
of a pension actually in existence, and there 

must be some person in existence to whom it is paya- 
ble. There are, in this branch of the section, no such 
words as ^^ supposed to be due and payable;" those 
words are found in the first part of the section, and 
they appear to have been intentionally omitted in the 
enactment respecting this offence. The rule of con- 
structions of statutes is, that when words found in for- 
mer statutes in pari maieridf or in the same statute, 
are omitted in the subsequent enactments respecting 
the same subject-matter, the legislature must be taken 
to have intended a difference ; and this rule has been 
recently acted on remarkably in construing the acts re- 
lating to settlements by tenements under 102. In 
reading this clause, the inference is obvious, that the 
legislature, using the words in the first branch, and 
omitting them in the second, meant that the offence 
of personation, &c., should be complete, though the 
person intended might be dead, but that in the case of 
forging the receipts, &c., it should only apply to pen- 
sions really existing. The word ^^ such," in the last 
part of the clause, must apply to the last antecedent, 
namely, any pension, i. e. any pension in existence. 

This statute is a consolidation of former statutes, and 
this section consolidates the provisions of two separate 
clauses in one of the acts recited in the preamble, viz. 
46 G. 3, c. 69, ss. 8, 9. The same difference is found in 
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tiiose two sections. The legislature appears not to 
have contemplated the forgery of the name of a person 
not in existence, and that, though it was not improba- 
ble that a party might personate a dead man who 
would not be forthcoming to defeat the fraud, yet, that 
if a forgeiy was contemplated, the name of a person 
known to be entitled would be *more likely to ^ - 
be selected for imitation. But even if the 
words were in the clause, the allegation would be bad 
for uncertainty, inasmuch sa it does not state by whom 
the pension wa£i supposed to be payable ; it might be a 
supposition in the mind of the prisoner only, and that 
would not be enough. Even where the words " enti- 
tled or supposed to be entitled" are used in the statutes 
relating to Greenwich Hospital, it was held by all the 
Judges, that some person must be shown to be existing 
entitled, or jprimd facie entitled, to receive the wages. 
R. V. Brown, East's P. C. 1007 ; R. v. M'Annelly, Id. 
1009. 

The case of R. v. Tannet, Russ. & Ry. 361, is an 
authority showing that the mere supposition of the 
prisoner himself is not enough. The case of Rex v. 
Martin, Russ. & Ry. 325, Rex v. Cramp, Id. 327, may 
be cited on the other side to show that a pensioner 
being dead is not material in the charge of persona- 
ting. But those are both cases under the Greenwich 
Hospital acts, and the words ^'supposed to be entitled" 
occur in the clause creating the offence ; and in both 
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the cases pensions were actually due, and the indivi- 
duals to whom they were due were in existence. 

Hoggins for the prosecution. 

The offence stated in the indictment is comprehended 
under the terms of the 38th section, and the statement 
in the indictment is suj3icient. In order to explain 
the 38th section, the 35th must be looked to; that sec- 
tion throv^s light on the 38th. That section gives 
forms of indictments as to all the offences enumerated, 
including that in the 38th section; and the words 
" supposed to be due" are carried throughout the clause, 
and applied to pensions wherever mentioned, both as 
respects prosecutions and as respects forgeries of docu- 

r*i34i °'®°** '^^**^"^ ^ *^*™' ^' *^ ""^^^ *?'*'*■ 

fore, that the legislature contemplated this of- 
fence to be the same in both cases ; and that an actu- 
ally existing pension was not contemplated as neces- 
sary to the offence. 

Lord Denman. The 35th section gives no form 
of indictment at all ; it is merely directed to the mode 
of laying the intent to defraud. 

StUl it enmnerates the offences afterwards provided 
for in the 38th section, and that without any such 
distinction as is contended for on the part of the pri- 
soner : the two sections must be taken together. 

The statement would clearly be sufficient, if it had 
stated a pension supposed to be theretofore payable 
to one Nicholas Morrill ; and it would be the same, if 
the words ^^ supposed to be payable'' had been omitted. 
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If it had stated any pension meiely, it would have fol- 
lowed the words of the act^ and have been sufficient. 
The pension did, in fact, once exist. 

Lqrd Abinger. There is no allegation of its ever 
having existed ; it might be all imagination. 

WoRTLET in reply. 

If the words '^ supposed to be payable" be struck 
out, all the subsequent words must be, and then it 
would not appear by any averment to be a pension 
under the Chelsea acts. In fact, there was a clear 
mode of proceeding in this case; they might have 
charged the forgery of a receipt, which would have 
been sufficient under the statutes relating to forgery, 
or they might have framed the indictment under the 
first part of the clause. 

The Judges present were all of opinion that the con- 
viction was right (except Littledale, J., and Coleridge, 
J., who thought otherwise), and the conviction was 
affirmed. 



♦REGINA V. PERKINS. [*135] 

I>7ing dedaratioBfl, to be receivable in eyidenee, must be made under the 
apprehension and expectation of immediate death. The declarations of 
a child of ten years of age so made, held receivable. 

William Perkins was tried before Mr. Justice 
CoLTMAN at the Spring assizes, 1840, at Taunton, for 
the murder of Charles Lock, by shooting him with a 
gun. 
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The case for the prosecution depended principally on 
statements made by the deceased shortly before his 
death, and if the statements were excluded, there was 
no case for the Jury. 

The transaction in question occurred in the forenoon 
on the 28th of March last; the deceased was ten years 
old at the preceding Michaelmas, and received a severe 
wound from a gun loaded with shot, of which he died 
at five in the morning of the following day. 

To show the state of the child at the time when the 
statements were made, which was in the evening of 
the 28th of March, two surgeons were examined, 
Charles Moore Collins, and his father, Charles FaJJk 
Collins. 

Charles Moore Collins said, ^' I was of opinion the 
boy could not survive many days. I said to him, 
^ My good boy, you must know you are laboring now 
imder a very severe injury, which, in all probability, 
you will not recover f5pom, and the effects of it will 
most likely kill you.' My father asked him if he was 
perfectly conscious where he should go if he told a lie, 
and where he should expect to go if he told the truth 
on the subject. In answer to the first, he said, he 
^ should expect to go to hell ;' and to the *latter, 
that he ^ should go to heaven.' My father said 
nearly similar words to what I said myself. When he 
was told that he was not likely to recover, I could see 
a change in the expression of his countenance. The 
appearance of tears came into his eyes, and an appear- 
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ance such as it lis difficult to describe — an appearance 
of distress ; but he said nothing, that I can remember, 
expressing either assent or dissent. My father did say 
to the deceased, ' Tou may recover, though in all pro- 
bability you will not/ " 

The account given by Charles Palk Collins was as 
follows : — " I was present on the evening of the 28th. 
I said to the deceased, after feeling his pulse and ex- 
amining the wound, ^ My little man, you appear to me 
to be much more sensible than, from the nature of the 
accident you have received, I should have expected. 
It is impossible for me to say whether you may survive 
the injury or not; I think it more than probable that 
you will not, and that you may be dead before morn- 
ing.' I then asked him if he was aware of the nature 
of an oath. He made no reply. I then said, ^ If you 
don't tell the truth, and how this accident occurred, 
where do you expect to go ?' He then said, ' to TielV 
' If you do speak the truth, I suppose you expect to go 
to heaven J He made no reply. I then told him, * I 
put these questions to you that, in case of your death, 
the truth of the accident may be ascertained ;' or words 
to that effect. I don't think he made any reply. He 
expressed no opinion as to his state. After that he 
made a statement, which I took down in writing." 

On cross-examination the witness said, " I said you 
may recover ; it is impossible for me to say, but I don't 
think it likely that you will be alive by the morning." 
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r*i3n *^*^' "^^^ ^'^ ^"'^*'' *^** ^^ ""^^^ *^ 

peared at the time in a very debilitated state 
from the injuiy, but that he appeared to be a very 
quick, intemge?; child. The wi^ss had known tS 
child before the accident. 

Under these circumstances, the learned Judge thought 
it advisable to receive the statements of the deceased 
in evidence, and the prisoner was found guilty of man- 
slaughter, and sentenced to a term of imprisonment. 

The learned Judge- requested the opinion of the 
Judges, and he referred to the following cases on the 
point: — Bonner's case, 6 Car. & P. 386; Woodcock's 
case, 1 Leach, 503; John's case, 1 East's P. C. 357, 1 
Leach, 504, S. C; Welboume's case, 1 Leach, 503 (n.), 
1 East's P. C. 358; Christie's case. Car. Sup. C. L. 
202; Mosley's case, 1 Moo. C. C. 97; Pike's case, 3 
Car. & P. 598; Van Butchell's case, 3 Car. & P. 631; 
Craven's case, Lewin C. C. 77; Simpson's case, Lewin 
C. C. 78; Mosley's case. Id. 79; Smith's case. Id. 81. 

This case was argued before all the Judges, except 
Gurnet, B., and Maule, J., in Easter term, 1840. 

Bere for the prisoner. 

There is some little difference in the evidence given 
by the two witnesses as to what passed, but in both it 
appears as a fact, that nothing was said by the deceased 
from which the state of his mind can be collected. It 
would therefore require very strong evidence to show 
that he must have believed himself in a dying state. 
This species of evidence is an anomaly, and, contrary 
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to our rules of evidence^ it deprives a prisoner of one 
of the great safeguards of truth, namely, the power of 
cross-examination. The strongest proof is therefore 
requisite, not merely to *show an apprehension 
of danger, but a perfect belief in the part/s 
mind of approaching death. It is not enough that the 
party believes he shall not recover. 

R. V. Spilsbury, 7 Car. & P. 190. In R. v. Van 
Butchell, 3 C. & P. 629, it was held that the impression 
must be of almost immediate dissolution ; a belief that 
the party will ultimately not recover is not enough. 
R V. Welbom, 1 East's P. C. 368, 2 Russel, 683. In 
R. V. Christie, Car. Crim. Law, p. 232, where the party 
was told it was just possible he might recover, Abbott, 
C. J., and Pabk, J., held the declaration inadmissible ; 
that it did not appear the deceased thought himself at 
the point of death, the surgeon's answer being such as 
to leave a hope. In R. v. Mosley, 1 Moody's C. R. 97, 
though the deceased did not die till some days after the 
declaration, yet there was the strongest evidence of the 
state of mind of the deceased, and that he believed 
himself, from the time of the injury, in a dying state. 
But in R. V. Crockett, 4 Car. & P. 544, the declarations 
were refused, though the surgeon told the deceased 
there was no chance for her recovery, because the party 
herself used an expression showing hope. In R. v. 
Hayward, 6 C. & P. 160, Tindal, C. J., says, "Any hope 
of recovery, however slight, existing in the mind of the 
deceased, would undoubtedly render the declarations 
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inadmissible." The same principle is decided in R. v. 
Fagent, 7 C. & P. 238. Here there is nothing at aU 
said by the deceased : does what the surgeons said to 
him necessarily lead to a conviction in his mind of ap- 
proaching death ? Unless it does^ the declarations are 
not admissible. 

There is a further objection in this case; are the 
apprehensions of death in a child enough to render his 
declarations admissible? There is novelty in this ques- 

[*139] *^''''- Generally speaking, when a child *is pro- 
duced as a witness, evidence is required to show 
him aware of the nature of an oath. Is what he says 
here (considering the difference in the accounts as to 
this also, of the two witnesses), enough to have admitted 
him, supposing him to have been produced to be sworn? 
There may be an analogy between this and the age at 
which children are supposed by the law to be capable 
of committing crime. Blackstone lays down the law, 
that from seven to fourteen years of age a child is sup- 
posed to be incapaXy but that the presumption may be 
rebutted ; under seven it cannot. 

Alderson, B. It certainly is not law that a child 
under seven cannot be examined as a witness. If he 
shows sufficient capacity on examination, a Judge would 
allow him to be sworn. 

In R. V. Pike, 3 Car. & P. 599, the declarations of a 
child were rejected, though made under the impression 
that she was dying, because there was nothing to show 
any idea of a future state in the child's mind. 



BSOINA V. FBRKINS.— 1840. 187 

In E. V. Travers, Strange^ 700, a child six years old 
was refused to be sworn as a witness, as not being of 
sufficient understanding; and a case is mentioned by 
Raymond, C. J., of a child between six and seven hay- 
ing been refused at the Old Bailey on the same ground. 

In R. V. Owen, 4 Car. & P. 237, it was left to the 
Jury to say whether a prisoner eleven years of age 
knew she was doing wrong when she took the coals 
with stealing which she was charged. In this case it 
is submitted that the two things necessary to the re- 
ception of this evidence are not made out, namely, the 
belief of approaching death and full knowledge of the 
awful consequences of falsehood. 

The Judges were unanimously of opinion that the 

^statements were receivable if made under the ^^^ , ^, 

[*140] 
apprehension and expectation of immediate 

death, and they all (except Bosanquet, J., Patteson, 

J., and Coleridge, J.), thought they were so made, and 

receivable, and the conviction was affirmed. 

To make dying declarations competent testimony, the person mak- 
ing them mnst be conscious of the peril of his situation, and belieye 
his death impending. This need not be stated by him^ but it must 
be fairly inferable from his language and his condition. Nelson y. 
The State, 7 Humphrey, 542. Evidence of dying declarations 
should not be admitted against a prisoner unless they were made 
under the consciousness of almost immediate dissolution. Smith v. 
The State, 9 Humph. 9 ; Logan v. The State, Ibid. 24. But it has 
been held in other cases that it is not necessary that the party should 
be apprehensive of immediate dissolution, but that it is impending 
and certain. Dunn v. The State, 2 Pike, 229 ; M'Daniel v. The 
State, 8 Smedes & MarshaU, 401. 
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REGINA V. JOHN FROST and Eleven others. 

Under the 7 Ann. o. 21, 8. 11, the lists of witnesses and of the jury and the 
cop7 of the indictment must be delivered to a prisoner indicted for high 
treason, together at one and the same time. But where the lists and the 
oopj have all been deliyered ten days before the trial, bnt the list of wit- 
nesses at a different time f^om the rest, and the prisoners plead to the 
indictment, the witnesses may be examined at the triaL The proper 
time to object is before pleading, so that the trial may be postponed. 

The prisoners were indicted before Lord Chief Jus- 
tice TiNDAL, Mr. Baron Parke, and Mr. Justice Wil- 
LiAJCS, on a special commission at Monmouth in the 
year 1839, for high treason, the indictment containing 
two counts, upon the statute 25 Ed. 3, for levying war 
a^nst the Queen in her realm. 

The several prisoners were arraigned on this indict- 
ment upon Tuesday the 31st of December 1839, and 
pleaded thereto Not Guilty ; and having declared their 
intention of severing in their challenges, the Attorney- 
General, on the part of the Crown, applied to the court, 
that John Frost might be first put upon his trial, which 
application was granted. 

The Jury were thereupon called, and after chal- 
lenges made on the part of the prisoner and the Crown, 
a Jury was sworn, and charged with the prisoner upon 
the said indictment. 

Upon the first witness being called, and before he 
was sworn, the prisoner's counsel objected that neither 
that witness, nor any other, could be examined, as the 
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list of the witnesses had not been delivered according to 
the Stat. 7 Ann. c. 21, s. 11. 

♦By that section it is enacted, tiiat after the 
period of time therein mentioned (which has 
long since expiied), '' When any person is indicted for 
high treason, or misprision of treason, a list of the wit- 
nesses that shall be produced on the trial for proving 
the said indictment, and of the Jury, mentioning the 
names, profession, and place of abode of the said wit- 
nesses and jurors, be also given at the same time that 
the copy of the indictment is delivered to the party 
indicted, and that copies of all indictments for the of- 
fences aforesaid, with such lists, shall be delivered to 
the party indicted ten days before the trial, and in 
the presence of two or more credible witnesses, any 
law or statute to the contrary notwithstanding." 

At the time of passing the statute above referred to^ 
the law which required the delivery of a copy of the 
indictment, and of the panel of the jurors returned for 
their trial, stood upon the statute 7 Will. 3, c. 3, by 
the first section whereof it was enacted, '^ That from 
and after the 25th of March 1696, all and every person 
and persons whatsoever, that shall be accused and in- 
dicted for high treason, whereby any corruption of 
blood may or shall be made to any suck offender or of- 
fende™, or to mj the heir or h Jof any ,uoh oftnder 
or offenders, or for misprision of such treason, shall 
have a true copy of the whole indictment, but not the 
names of the witnesses delivered unto them, or any of 
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them^ five days at the least before he or they shall be 
tried for the same^ whereby to enable them, or any of 
them respectively, to advise with counsel thereupon to 
plead and make their defence, his or their attorney or 
attorneys, agent or agents, or any of them, requiring the 
same and paying as therein mentioned." 
And by sect 7, the same persons indicted shall have 

r^-i A m *copies of the panel of the Jurors who are to 
[142 J 

try them duly returned by the sheriff, and de- 
livered unto them and every of them so accused and 
indicted respectively, two days at the least before he or 
they shall be tried for the same. 

The only legislative provision which has taken place 
since the statute of WUl. III., as to the delivery of the 
Jury panels, is the 6 Geo. 4, c. 50, s. 21, by which it is 
enacted, ^^ That when any person is indicted for high 
treason or misprision of treason in any court other than 
the Court of King's Bench, a list of the Petit Jury, 
mentioning the names, profession, and place of abode 
of the jurors, shall be given at the same time that the 
copy of the indictment is delivered to the party indicted, 
which shall be ten days before the arraignment, and 
in the presence of two or more credible witnesses." 

And amongst the statutes and parts of statutes re- 
pealed by the 72d section of the said last-mentioned 
act, is so much of the 7 Ann. c. 21, s. 11, as relates to 
giving a list of the Jury to the party indicted of high 
treason or misprision of treason. 

The bill of indictment was found by the Grand Jury 



SBOINA V. FBOST.^1840. 191 

on the 11th of December 1839, On the 12th a copy of 
the indictment^ and of the panel of the Jury intended 
to be returned by the sheriff^ was served on each of the 
prisoners personally, in the presence of two witnesses. 

And on the 17th of December, a list of the witnesses 
intended to be produced on the trial, mentioning their 
names, professions, and places of abode, was served in 
the same manner on each of the prisoners. 

Upon these facts it was contended on the part of the 
Crown, first, that the service of the list of witnesses 
was a good service, under the statute *of 7 Ann. 
c. 21 ; and, secondly, that at all events the ap- 
^ plication came too late. 

This point was reserved for the consideration of Her 
Majesty's Judges. 



REGINA V. ZEPHANIAH WILLIAMS and WILLIAM 

JONES. 

Before any of the Jury were sworn, the counsel of 
Zephaniah Williams renewed the objection made in 
the former case, whereupon the Attorney-General 
called upon him to declare explicitly whether he ob- 
jected to the prisoner being then tried upon the ao*- 
count of that objection, to which the counsel for the 
prisoner answered that he did not. 

Upon the first witness being called on the trial of 
the indictment against Zephaniah Williams, the saxtaio 
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objection was made ; the dates of the service of the 
copies and list of witnesses was admitted to be the 
same, and the same point was reserved ; but it being 
suggested that something had passed with Mr. Maule, 
the Solicitor of the Treasury, which might make a 
difference in the opinion of the Judges, Mr. Maule was 
examined, and proved, that upon the finding of the 
bill of indictment by the Grand Jury, on the 11th of 
December, the prisoners were called into court, and 
informed by the Court that a bUl of indictment had 
been found against them, and that if they wished to 
have any counsel assigned to them, the Court would 
make the usual order for that purpose : That upon that 

r.i441 •"'^^ *^ P'^^ ^^ ^^^ '"^ 

and some others, expressed their wish that Mr. 

Owen should be appointed their attorney, whereupon 
the Court observed that there was no occasion, under 
the statute, for any order by the Court for that pur- 
pose, but only for an order that their attorney should 
have free access to them at all reasonable times, which 
order the clerk of the Court was directed to make out. 
In the evening of the same day Mr. Owen made an 
application to Mr. Maule for a copy of the indictment, 
when he was informed that Mr. Maule could not give 
a copy of it to any one until he had given it to the 
prisoners, and that he was then occupied with prepar- 
ing a list of the witnesses, which would necessarily 
take some days, but that no unnecessary delay should 
take place ; but upon Mr. Owen pressing very strongly 
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ihe necessity of the prisoner's having immediate know- 
ledge of the contents of the indictment in order to en- 
able them to prepare for their defences^ as the time 
was short, Mr. Maule informed him that the only 
mode was, to proceed to examine immediately the co- 
pies of the indictment, and the Jury list, and to de- 
liver them ; and so soon as the list of witnesses was 
completed, to deliver that. Mr. Owen thereupon 
thanked Mr. Maule, and retired. And on the morn- 
ing of the following day, the 12th of December, the 
copies of the indictment and of the Jury panel were 
served on the several prisoners in the jnanner above 
stated; and on the 17th, which was as early as they 
could be completed, the copies of the list of witnesses 
were served in a similar manner. 

The prisoner, Williams's, counsel objected that these 
facts made no difference, and that the prisoner was not 
bound by that which passed with Mr. Owen not in his 
presence. 

*As the principal question was reserved for p^^.^-i 
the opinion of the Judges, the Lord Chief 
Justice and the other learned Judges on the Commis- 
sion thought that it should be considered also, whether 
these facts made any difference. 

The same point occurred, and was reserved, on the 
trial of William Jones. 

These cases were argued in Hilary term, 1840, in 
the Court of Exchequer, before all the Judges, by Sir 

toIn xz. 18 
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F. Pollock for the prisoner^ Frosty Kelly for Willianuiy 
and Sir W. Follett for Jones, (a) 

Sir F. Pollock, Kelly, and Sir W. Follkft for the 
prisoners. 

Two qaestions arise in this case : — Firsts has the 
statute been complied with : Secondly, if it has not 
been complied with, has the objection to the non-com* 
pliance been taken in proper time. The first question 
depends on the meaning to be given by fair construcr 
tion to the statute of Anne, and it is submitted that 
the necessary construction of that statute is, that the 
things required to be done be all done at one and the 
same time. By the *statute 7 W. 3, persons 
accused of treason are to have a copy of the 
indictment five days before the trial, on their requiring 
and paying for it; but by the seventh section of the 
same act there is a positive direction to deliver a list 

(a) Some disoussion took place as to the order in which counael 
should be heard ; nothing was decided as matter of right, but Tiir- 
DAL, C. J.; and Gurnet, B., intimated that counsel were but amid 
curice to the Judges assembled ; and on separate replies being claimed 
by the counsel for Williams and Jones, Lord Denman, 0. J., said, 
that each case should bo heard separately, one oonnsel being heard 
for each prisoner. Accordingly Sir F. Pollock was heard for Frost : the 
Attorney-General answered, and Sir F. Pollock replied. Kelly and Sir 
W. Follett were then each heard : the Attorney-General answered, and 
Kelly and Sir W. Follett each replied separately. The feusts stated in 
the second case were not relied on as making any difference in the ar- 
gument; and as the same grounds were taken by all the counsel for 
the prisoners, the arguments have been compressed into one statement 
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of the Jury two days before the trials and free of ex- 
pense. By 7 Anne^ c. 21^ s. 11, the provision is com- 
pulsory, that a list of the witnesses that shall be pro- 
duced at the trial for proving the said indictment, and 
of the Jury, mentioning the name, profession, and place 
of abode of the said witnesses and jurors, be also given 
at the same time that the copy of the indictment is de- 
livered to the party indicted, and that copies of all 
indictments for the offences aforesaid, vxUh euch Hats, 
shall be delivered to the party indicted ten days before 
the trial, and in the presence of two or more credible 
witnesses, any law or statute to the contrary notwith- 
standing. The stat. 6 G. 4, c. 50, s. 21, provides, that 
a list of jurors and the indictment shall be delivered 
ten days before the arraignment ; but it leaves the list 
of witnesses as it stood on the statute of Anne, and 
inasmuch as the term trial, used in the statute of Anne, 
has been construed to mean arraignment, (a) no altera- 
tion is made in this respect, and the question remains, 
on the statute of Anne, whether the words ^^at (he 
Bame time,^' and ^^ vyiOi such listy' do not necessarily im- 
ply that the things specified must be done at one and 
the same time. The plain grammatical construction 
of acts of parUament must prevail, and it is impossible 
to read this act without seeing that identity of time is 
plainly prescribed in the words used. The language 
in this respect is most emphatic. There are two dis- 
tinct enactments ; one of them, that the lists of the 

(a) Foster's Gr. Law, p. 230 ; Blackstone's Com. vol. iy. p. 27. 
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Jury and witnesses *shall be given at the same 
identical time that the copy of the indictment 
is delivered ; and the second, that the copy of the in- 
dictment, with such lists of witnesses and jurors, shaU 
be delivered ten days before the trial. Now, unless 
this be so, the sixteen words, ^^ at the same time that," 
&c., must be struck out, and the words ^^ with such 
list" be also omitted, and the statute be read as only 
prescribing that the lists and copy be delivered ten 
days before the trial. It will be impossible to state 
any case in which, even in civil matters, enactments 
for the benefit of individuals, or classes of individuals, 
can be so mutilated. It is admitted, that the lists of 
witnesses and jurors must be delivered in the presence 
of credible witnesses : now, if identity of time be not 
essential, there is no provision in the statute that the 
lists shall be so delivered, that enactment only apply- 
ing to the copies of indictments in terms ; and if vnih 
is to be construed as andy there is no requirement at 
all of the two witnesses to the delivery of the lists. In 
fact, the construction sought to be put on the other 
side, namely, that ^^at the same time that" means 
^^ within the same time," will so alter the whole clause 
as to make it a totally different enactment, and this 
too in the case of a statute passed for the express pro- 
tection of the subject in matters of the highest crimi- 
nal character. The whole practice, since the statute 
came into force, has gone upon the construction con- 
tended for, namely, that identity of time is prescribed 
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for all the things to be done. The statute did not 
come into force till 1766, after the decease of the Pre- 
tender, and not into actual operation till 1781, at the 
trial of Lord George Gordon. That case is to be found 
in Howell's State Trials, vol. xxi., p. 648, and in Dou- 
glas, p. 691. The Attorney-General applied for a rule, 
calling on the sheriff to return the panel of jurymen, 
in order *that the prosecutor might be enabled pj^-, .q-, 
to deliver such list to the prisoner, according to 
the provision of the statute of Queen Anne, at the 
same time with the copy of the indictment. He said, 
this seemed to be the only method of complying with 
the meaning of the statute, and the form of the rule is 
given in the note : it states, ^^ in order that such list 
may be delivered to the prisoner at the same time 
that the copy of the indictment is delivered to him." 
This case was important as showing the view taken by 
the Court and Attorney-General on the first occasion 
of the statute coming into actual operation, that the 
things must be done simultaneously; the rule was 
there laid down, and has been acted on ever since. 

TmDAL, C. J. There is no mention of the witnesses 
in that case. 

Because the Attorney-General knew who they were, 
and had no need of applying to the Court to aid him 
as to them. If the construction contended for on the 
other side, that ^^ at the same time" meant within the 
same period, the rule in . Lord George Gordon's case 
would have been unnecessary ; but in order to enable 
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the things to be done at one and the same time, the 
sheriff was ordered prematurely to deliver the list of 
the Jury, trial being understood, in the constructioii 
of the statute, to mean arraignment. The practice 
since has been uniform and unbroken. 

In the trials of 1794, of Hardy and Home Tooke, 
in Howell's State Trials, vol. xxiv. p. 223, it is stated, 
that on Monday, October 18, Mr. White, the Solicitor 
for the Treasury, delivered to the prisoners copies of 
the indictment, lists of the jurors empanelled by the 
sheriff, and of the crown witnesses; and the same 
course of proceeding was specifically stated in the case 
of Crosby, in vol. xxvi. p. 2, which was mentioned only 

r*i/Qi ^^^ *^^® purpose, because the *Attomey-General 
of that day, in addresssing the Jury, said, ^*it 
was required, that at the same time when a copy of 
the indictment was given to him, a list of the jurors 
should also be given, as well as a list of the witnesses 
to be produced against him." That was the observa- 
tion of the Attorney-General of 1796, who afterwards 
became Lord Eldon, and who then stated, that the 
trial of Lord George Gordon was the first application 
of the statute of Anne to the point. By the course 
taken there, it was shown that the list, with a copy 
of the indictment, was to be delivered, not at the same 
interval, but at one and the same time ; for the Attor^* 
ney-General, to whom he had just alluded, said, "at 
the same time" the list of witnesses is to be put into 
his hands. The same course was taken in M'Lean's 
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case, tried at Quebec in 1797, Howell's State Trials, 
vol. xxiv. p. 721. In O'Coigley's case, tried in 1798, 
Id. 1191. In Watson's case, 1817, Howell's State 
Trials, vol. xxxii. p. 1. In Brandreth's case, 1817, 
Id. 755. In Thistlewood's case in 1820, Howell's 
State Trials, vol. xxxiii. p. 68. In Despard's, 1803, 
Howell's State Trials, vol. xxviii. p. 345. In all these 
cases the delivery was simultaneous, and no instance 
of the contrary being allowed could be cited. It is 
true no case can be cited in which the point has arisen, 
and it has been decided to be necessary, because it has 
always been taken as clear law, and acted on accord- 
ingly, and no such deviation has hitherto occurred. 
Even though no object could be shown, and no advan- 
tage to persons charged in pursuing the forms pre- 
scribed, still, if the legislature have, as we contend, in 
plain terms required the simultaneous delivery, the act 
must be complied with ; no equivalents or equipoUents 
can be substituted. But, in truth, many important 
things may be pointed out in which the prisoner may 
be advantaged by the simultaneous *delivery. 
In the first place, the simultaneous delivery 
might be necessary to coxmect the documents in their 
application. There might have been two indictments, 
and the heading in the list actually delivered might 
apply to either. K the lists of witnesses may be sepa- 
rated, so may be the list of jurors, for there was no- 
thing more stringent, even in Peel's Act; and how is the 
party, if under two indictments, to know to which the 
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lists of jurors and witnesses are meant to apply ? That 
would be clearly affected by the simultaneous delivery, 
instead of putting the party to the expense and incon- 
venience of additional inquiries. 

Alderson, B. Can the inconvenience alter the con- 
struction of an act of parliament ? Are not all acts of 
parliament to be construed according to the exact 
meaning of the words, unless that construction would 
lead to some manifest absurdity ? 

Certainly, whatever advantage the statute has pre- 
cribed to a prisoner in any form whatever, he has a 
right to, and no construction tending to deprive him 
of it ought to be put, nor ought he to be deprived of 
an advantage prescribed under the plea of having 
another given him. Two witnesses are required to the 
delivery of the indictment; it would not be enough to 
prove the delivery by one witness, and show that the 
indictment was found in the prisoner's possession, with 
an endorsement m his writing stating the time of his 
receiving ten days before the trial. The fact must be 
proved in the way prescribed, and no argument can be 
shown to get rid of the mode of deUvery prescribed and 
mode of proof given, that would not equally apply to 
repeal by construction the Statute of Wills, if instead 
of being a recent act, that were an old statute ; it pre- 
scribes that the attestation to the signature of the tes- 
tator shall be made or acknowledged in the presence 

■--.ir-i-. of two witnesses at *the same time. If "the 
r*151] 

same time" be not construed in this statute 
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strictly, but equivalents be substituted, so may others 
in the case of wills. Even m civil matters, where a 
statute has prescribed a particular form to be observed, 
and directed a particular mode of proceeding, that form 
and mode of proceeding must be pursued ; and in con- 
struing the statutes relating to subjects of this sort, the 
strict, not liberal, construction has over and over again 
been insisted on; the inquiry of courts is what the 
legislature have said, and by that they are bound. 
Lovelace v. Curry, 7 T. R. 631 ; Strickland v. Ward, 
Id. n. ; Taylor v. Fenwick, 3 B. & P. 558 ; Vaux v. 
Vollans, 1 Nev. & M. 307 ; S. C. 4 B. & Ad. 525 ; 
Bex V. Harvey, 1 Wilson, 164; Stears v. Smith, 6 
£sp. 138; Eicke v. Noakes, Moo. & M. 303; Ake- 
head v. Stocks, 1 M. & P. 346 ; Wadsworth v. Mar- 
shall, 3 Tyr. 228 ; Stunnell v. Tower, 4 Tyr. 862. 
There are many cases in which effect has been given 
to the words of a statute in opposition to the presumed 
intention — so strict has been the construction in 
modem times. Upon the principles of construction of 
statutes, they cited Goss v. Jackson, 3 Esp. 198 ; R. 
v. Ricketts, 8 Ad. & E. 951 ; R. v. Inhabitants of 
Barham, 8 B. & C. 99; Notley v. Burk, Id. 164; 
Brandling v. Barrington, 6 B. & C. 475; Jones v. 
Smart, 1 T. R. 44 ; Vaux v. Ansell, 1 B. & P. 224, 
where same day and same time are distinguished. 
Bates V. Pilling, 4 Tyr. 231; Waggett v. Shaw, 3 
Cam. 316 ; Richards y. Stuart, 10 Bing. 320 ; Smith 
V. Crump, 1 Dow. 519 ; B. v. Justices of Kent, 3 B. 
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k Ad. 260 ; B. v. Cambridgeshire, Id. 887 ; In Be 
Flounders, 4 B. & Ad. 866. Many of these cases are 
peculiarly applicable in relation to time. B. v. North 
Ck)llingham, 1 B. & C. 578 ; B. v. Bamsgate, 6 B. & 
C. 716.; B. *v. Ditcheat, 9 B. & C. 176 ; B. v. 
'- ^ St Nicholas, Bochester, 5 B. & Ad. 219 ; B. v. 
St. Nicholas, Colchester, 2 A. & E. 599 ; B. v. Berks- 
well, 6 A. & E. 285. With regard to wills, under the 
Statute of Frauds it was held that the three witnesses 
need not be all together. Jones v. Lake, 2 Atk. 176 ; 
6 Cruise, Dig. 72. That is now altered in the recent 
statute by the insertion of the words ^^at the same 
time;" but argum^ents may be invented equally strong 
to explain away ^^ the same time" in that statute as 
in this. 

The authorities and practice under the Scotch law 
bear strongly on both parts of this case. They show 
that a simultaneous delivery of the documents specified 
in the Scotch law was always required in the like 
cases, and that no waiver of the non-delivery was 
ejQfected by things equivalent or equipollent. In 
Hume's Com. 3d edit. 1829, vol. ii. p. 242, the history 
of the law is traced. It is at least as old as the year 
1679, when a statute was passed by the Scotch parlia- 
ment, making regulations for trials ; and fi[ume says, 
^'that in addition to the copy of the libel, the statute 
of Charles orders that the panel be at the same time 
served with a copy of the list of witnesses to be called 
against him, and of the persons of assize who are to be 
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cited for his trial/' These very expressions are copied 
into the statute of Anne^ with the addition of ten days, 
and the words being copied firom one to the other^ 
must have the same meaning, (a) 

*Upon the second point, the objection was 
taken at the proper time, and was not waived ^ 

by pleading. 

The object of these provisions undoubtedly was, 
that the prisoner might be prepared to make any ob- 
jection that might occur to him, either to the indict- 
ment, the Jury, or the witnesses ; and that should be 
done at the time when these respective objections be- 
came applicable. Thus, when should he object to his 
having had no copy of indictment but when he was 
called on to plead? to the list of jurors but when called 
upon to challenge ? Thirdly, he was to have a list of 
the witnesses to be produced against him : any objec- 
tion on that head should be made when the witnesses 
were called. In this case the important direction of 
the act of parliament had not been complied with at 
all. In all actions against magistrates they were to 
have notice. They did not plead they had no notice. 
They said, " Prove your case, and if you cannot prove 

(a) The argument on the Scotch lav vas pursued to a considerable 
lengthy and many authorities cited; but, inasmuch as Lord Denman, 
G. J., when the Attorney-General came to that part of his argument, 
intimated the opinion of the Judges that it had scarcely any bearing 
on the question, which was to be decided by the English law, it hae 
been thought desirable not to lengthen this report thereby. 
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that you have given us notice^ then you cannot main- 
tain your action." So, in this case, if the prosecutor 
could not prove that he had complied with the direc- 
tions of the statute, it was not for the prisoner to plead 
that, but on the fact becoming known, the prosecution 
failed. In an action against a constable, a copy of the 
warrant must be demanded. If it were not, did he say 
y«»rproceedu.9iwe,,i,*na.l? 

Lord Abinger. The statute says the plaintiff must 
be nonsuited. 

In that particular case it was so. But what was 
the common sense of the thing? — ^was it not that an 
objection to the indictment should be made at the time 
of pleading, to the Jury list at the time of challenging, 
and to the witness list when the witness was called up 
r*i *;/! ^ ^ examined? A prisoner is not an actor; *he 
takes no part in the proceedings, he is perfectly 
passive, he is caUed from prison, and told an indict- 
ment has been found against him; then he is visited 
by some one with a copy of the indictment, with or 
without the list of witnesses, just as their Lordships 
should decide on the objection. He is then called out 
and asked whether he is guilty or not guilty, and that 
is the only question put to him. How was he to know 
that it would be any answer to that question to say he 
had not had any list of witnesses? there is not the 
most distant connexion between the two things, and 
yet he was to be supposed capable of deciding in a 
question so difficult and so doubtful that the learned 
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Judge had thought it requisite to adjourn the considera- 
tion of it from the court at Monmouth to London^ in 
order to take the deliberate opinion of all the Judges 
of the land. A book was published in 1709, by order 
of the House of Lords, which detailed the practice as 
settled by the authority of all the Judges of that day, 
under the stat. of William ; this book was referred to 
in Brandreth's case by Mr. Gubney, for the purpose 
of showing it was the course settled that no juror could 
be challenged after he had begun to take the oath. By 
this book directions were given respecting the arrange- 
ment of the several other stages of the proceedings, and 
it was directed that a fuU copy of the indictment waa 
to be deu™«d to tte pn«, Jfive days befo« he w„ 
called on to plead, and that a witness must attend the 
court at the time of the prisoner's pleading, to prove 
the delivery of a copy of the indictment to the pri- 
soner, if there should be occasion.(a) 

♦TiKDAL, C. J. The order of the House of -^- ^^- 
Lords for its publication was made on the 20th 
of April, 1709, and the book must therefore have been 
published shortly afterwards, {b) 

The inference to be drawn from that passage is, that 
when that party was called on to plead to the indict- 
ment he might say I required a copy and did not re- 
ceive it : therefore it was necessary that some person 
should attend to prove the delivery. Under the statute 

(a) State Trials, vol. zxxii. p. 778. 

(b) Foster's Cr. Law, p. 230. 
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of William, the prosecutor was Bot bound to deliver a 
copy of the indictment, unless applied for and paid for 
by the prisoner, whereas now the prosecutor was bound 
to deliver it without application. The book, after di- 
recting how the clerk of arraigns was to proceed in the 
arraignment, and how the Jury- was to be charged, 
stated that the Crown was bound to deliver a list of 
the Jury to the prisoner two days before the trial ; and 
then came this important direction after the prisoner 
was put to the bar — " Ask the prisoner whether a copy 
of the panel has been delivered to him two or more 
days since. If he say no, call your witnesses to prove 
it." But if he said no with truth, what was to be 
done? The proceedings must be adjourned in order 
to give th^ prisoner a fresh list of jurors. There was 
a case in Foster, where, the panel being exhausted, 
the proceedings were adjourned to give the prosecutor 
time to serve the prisoner with a new Jury. At that 
time the prisoner was entitled to a list of the Jury, but 
not to a copy of the indictment, without asking; and 
part of the form was to ask whether he had got a copy 
of the Jury panel ; if he said no, the Crown was bound 
to prove it. Thus far under the old law the practice 

r*i i^fKi ^ ^ *^^ indictment *and Jury list was settled. 
Pursuing the spirit of this form of proceeding, 
as settled by the twelve Judges under the old law, how 
could it be decided otherwise than that the objection 
was to be made to the indictment when the prisoner 
pleads, to the Jury list as the jurors came into the box, 
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and to ihe witness list when the witnesses were called 
to be examined ? But it was said — " No, you ought 
to object at the time of pleading, when the party is put 
upon his trial." Let this be followed out; suppose a 
list of witnesses to be, in all respects, regularly deli- 
vered, but containing only the names of witnesses with- 
out their descriptions and additions, or containing their 
names and additions without their places of abode, 
would it be denied that, in the face of such a list, not 
one single witness could be called? and that the proper 
time to make the objection was when the first witness 
was proposed to be examined? Suppose the list of 
witnesses contained nothing but the names, was the 
prisoner to give notice to the SoUcitor of the Treasury 
— ^You have made a mistake in practice; you had better 
correct your list by adding descriptions and additions? 
Suppose the list of witnesses to have been delivered in 
the presence of only one witness, or in presence of no 
witness at all, would that stand? or must the party 
send to the solicitor, and give him notice to serve the 
list over again, and begin de novo ? According to the 
invariable practice in charges of treason, an incorrect 
compliance with the statute was no compliance at all. 

Alderson, B. Supposing it were admitted that the 
objection to the non-delivery of the indictment must 
be taken before plea, and that the copies of the list 
must be delivered together, would not the waiving of 
that objection, by pleading, also waive it as to the lists, 
as being a^ admission that the copy of the indictment 
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*w« duly deUvered with the list of jurors and 
Witnesses ? 

There were three distiDct things to be done, and 
for three distinct purposes. By pleading, the prisoner 
waives the objection, so far as relates to the indictment; 
by not objecting to the swearing of the Jury, he waives 
it so far as relates to the Jury list ; but he might still 
object to the non-delivery of a list of witnesses when 
the first witness is called. 

On what principle of law could it be maintained, 
that if a party admitted the indictment, he must also 
be taken to admit that the lists of Jury and witnesses 
were correctly delivered ? A list of witnesses being 
delivered, if one of the principal witnesses were wrongly 
described, he must be excluded ; and it was no answer 
to say that the prisoner had pleaded to the indictment, 
and that the intention of the law had been so far ful- 
filled, as to enable the prisoner, by the description 
afforded, to discover that the party to be called against 
him was improperly or insufficiently described. An- 
other case might ]>e put : we have a right to consider 
this as a case in which no list of witnesses had been 
delivered at all ; for, if it were a bad delivery because 
made five days after the indictment, if that objection 
were well founded, it was precisely as if there had been 
no delivery of witnesses at all. In such a case, would 
a prisoner be bound to make the objection? How 
could the prisoner know whether the Crown intended 
to call witnesses or not ? On that very occasion, at 
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Monmouth, several persons were acquitted, there heing 
no witnesses brought against them. How did the pri- 
soner know, if he was not served with a list of the 
Jury, what course the Crown meant to adopt ? How 
did he know, if he did not get a list of the Jury or of 
the witnesses at the time and in the manner prescribed 
*by the act of parliament, but that the Crown ^.^ ^.q-, 
intended to abandon the prosecution ? It ap- 
peared, therefore, according to this view, that the case 
was identical with that in which there had been no 
list at all. If there was no list, could it be said the 
Crown might call all sorts of witnesses ? Where, then, 
was the diflference between no list at all and this one? 

TiNTDAL, C. J. K no list had been delivered, the 
Crown could not have called a single witness. 

Alderson, B. There might be one regularly deli- 
vered, and another only two days before the trial; the 
latter would be no list at all. 

Taking the admission to be, by pleading, that he 
had had a list delivered, no particular list is admitted ; 
still it must be shown to have been delivered in the 
proper time, otherwise it would be no list at all : 
there is no possible mode of reasoning by which any 
particular list can be connected with the supposed 
admission. The proposition is, that the prisoner must 
be acquitted, not because the statute has not been 
complied with, but because no witness can be exa- 
mined who is not in a list delivered according to the 
statute. 

▼OL. 11. 14 
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Alderson, B. Supposing the challenges to exhaust 
all the panel, can the prisoner be tried on that indict- 
ment at all ? 

Perhaps not, but that diflGiculty arises from the 
statute, construe it as you will, and comply with its 
requisites as strictly as possible ; and the same diflSculty 
may occur under Peel's Act; the statute cannot be 
dispensed with, and no waiver of any benefit intended 
a prisoner can be inferred from any step taken in the 
case by him. The doctrine of waiver is new in 
criminal cases. Rex v. Ward, 12 Mod. 516, is deci- 
dedly in point : where, on an indictment for barratry, 
there had been a rule to give a copy of the *ar- 
tides to be insisted on at the trial, and that was 
not done, the prosecutor was held not entitled to give 
any evidence, and the defendant was acquitted. 

Sir J. Campbell, A. G. for the Crown. This objec- 
tion waa not taken in an earlier step, because the only 
result would have been, that the trial would have been 
postponed and justice not defeated; in point of fact, no 
prejudice has arisen to the prisoners, and not the least 
possible has been pointed out on the other aide ; in fact, 
the prisoners have had a longer time than they were 
strictly entitled to in the possession of some of the 
documents ; and the irregularity, if any, was clearly 
intended for the benefit of the prisoners. Two ques- 
tions presented themselves : first, whether the objection 
was well founded ; and secondly, whether it was urged 
at a proper time. It may be allowed that, in consider- 
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ing this and all other statutes^ the intention of the le- 
gislature was to be looked for; when that was discover- 
ed, courts were bound by it. Whatever form the legis- 
lature had clearly prescribed, must be observed ; and it 
may be allowed that it is not for the Judges, if that 
form has been clearly and distinctly prescribed, to con- 
sider whether it was or not advantageous to the pri- 
soner. The doctrine of equivalents and equipoUents 
must be discharged. Whatever the prisoner was entitled 
to by acts of parliament, that specific thing he had aright 
to demand ; and it would be vain to say, that something, 
even more for his advantage, had been conferred. But 
in ascertaining the meaning of the legislature, it might 
be most material to see what was the object, and how 
that object could best be accomplished. Now what was 
the object of the statute of 7 W. 3, and the statute of 
Anne? The object of these statutes was to enable the 
prisoner to prepare for his trial, to know the charge 
preferred against him, the jurors *by whom he 
was to be tried, and by what witnesses the 
Crown would attempt to bring home the charge against 
him. The statutes, being in pari materidy are to be 
construed together, and the preamble of the 7 W. 3, 
is material. Courts might be assisted in putting a just 
construction upon acts of parliament, by looking to the 
objects the legislature had in view in passing them. 
If this statute, and the other referred to by the counsel 
for the prisoners, would bear but one construction, and 
required a simultaneous service of the copy of the in- 
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dictment, the list of witnesses, and the list of the Jury ; 
it must be allowed, if the objection were taken in time, 
it must prevail. The act admitted of two construc- 
tions, and the Judges would have to say which was 
right. It may be admitted that one construction 
which might be put on it was, that the service of the 
three documents must be simultaneous : but there was 
another of which it admitted; and the object of the le- 
gislature would be more effectually gained by the latter 
construction than' by the former. The question was, 
whether " the same time" meant the same instant, or 
the same interval of time. If the same instant be the 
construction, then, of course, the service must be simul- 
taneous; but if the same interval of time be meant, 
then all the legislature had required was that the same 
number of days before trial there should be given the 
copy of indictment, the list of the Jury, and of the wit- 
nesses. The words " at the same time" might mean 
either the same instant of time, or the same interval or 
distance of time in relation to the trial. The words, 
then, admitting of two interpretations, the Judges 
would give them that construction which would best 
effectuate the purposes of the legislature. It had been 
said that there would be an advantage derived by the 
prisoner by a simultaneous service; but it *had 
not been stated what that was, and, if there was 
but one indictment, of what advantage could it be ? 
If the prisoner received first the indictment, then the 
list of jurors, and then the list of witnesses, he went 
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on receiving deUberate information, and had ample 
opportunity to prepare for his defence, this being borne 
in mind, that the last document must be served ten 
days at least before the trial. The objection resolved 
itself into this — the two other documents were prema- 
turely served, and the prisoner had too much time to 
prepare for his defence. No prejudice could arise to 
the prisoner, it being considered, in this case, that he 
was well served on the 12th of December with the 
copies of the indictment and the list of the jury. It 
was not denied that when the list of witnesses was 
served on the 17th of December, he might have been 
served with a fresh copy of the indictment and the list 
of jurors; but of what advantage could this have been 
to the prisoner, he having received them five days be- 
fore? But the objection to non-simultaneous service 
would arise under Peel's Act, were the case tried in the 
court of Queen's Bench ; for there it was provided that 
there should be one service of the indictment before the 
arraignment, and afterwards a service of the list of the 
jury ; and would their Lordships suppose that the le- 
gislature meant to act unjustly, or to place any one 
there accused of the crime of treason in a diflSculty? 
But the legislature, by the 6 G. 4, having clearly 
severed the service of the copy of the indictment and 
the list of the jury, it must be considered that this was 
not unjust. The doctrine contended for on the other 
side would necessarily operate in all cases against the 
accused. It was well known, and the thing spoke for 
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itself, that the list of witnesses could not possibly be 
made out, with their professions and places of abode, 

f^^ x*^-. until some *time after the indictment had been 
[*162] 

found. The making up of that list was a mat- 
ter of great anxiety and difficulty; and if there could 
not be a service of a copy of the indictment and a list 
of the jury until the list of witnesses were perfected, in 
order that all three might be served simultaneously, 
the necessary consequence would be, the prisoner would 
be debarred from that information which would be ex- 
tremely to his advantage, and he would lose five days 
for consulting with his counsel on the validity of the 
indictment, and inquiring, by means of his agents, into 
the history, principles, and character of the jurors who 
Were summoned to try him. The construction, there- 
fore, contended for would operate most unfavorably to 
all who should hereafter be accused of the same crime. 
Let it be seen then whether the legislature, in passing 
the statute of Anne, did not really use the words, " at 
the same time" for the same interval of time. By the 
first section of the 7 W. 3, a copy of the indictment 
was to be served five days before the trial; then came 
the seventh section, which said that the panel of jurors 
duly returned by the sheriff should be served two days 
at least before the party was to be tried. Here " the 
same time" was not used for the service of the copy of 
the indictment and the service of the list. A different 
system was adopted when the 7th Anne passed. Instead 
of there being one interval from the trial for the service 
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of the indictment^ and another for the list of jurors, 
there was to be only one, and that ten days before the 
trial — the meaning clearly being, that all should be 
served within the same interval of the trial, and not at 
the same moment of time. Some stress had been laid 
by the prisoner's counsel on the words "that all indict- 
ments for the offences aforesaid shall be delivered 
"with such lists, &c. ;" but this *particle "with" 
bore two constructions also. It might mean 
" annexed to," and it might also be used cumulatively, 
♦. e. " as well." A copy of the indictment shall be served 
ten days before the trial, as well as the lists of the jury 
and witnesses. The word " with" was often used in that 
sense. One might say A and B, with C and D, with 
other letters to follow, formed the Alphabet. The word 
" with," therefore, in the act, merely meant cumula- 
tively, that this should be added to that which went 
before — that not only should the copy of the indictment 
be served ten days before the trial, but ten days like* 
wise before the trial should be served the lists of jury 
and witnesses. 

Great inconvenience must arise in the administra- 
tion of the public justice ' of the country if another 
rule were adopted. There would be great diflSculty in 
sajdng what should be " the same time." Were the 
three papers to be united in one fasciculus, and handed 
to the prisoner at the same instant ? If this strict and 
literal construction were contended for, great difficulty 
must arise. But a much more serious evil would ne- 
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cessarily be occasioned — justice would be entirely de- 
feated in some caseS; such as had occurred^ and in 
others likely to occur. Under the statute of William 
it happened several times that the jury summoned 
were exhausted by challenges peremptorily and for 
cause. What, then, was to be done ? The court ore 
tenvsj being a court of gaol delivery, awarded a new 
jury, and required the sheriff immediately to return 
more jurors. The court then adjourned, so as to give 
time for serving the prisoner with the new jurjonen so 
summoned. Several instances of that kind were men- 
tioned in Foster's Crown Law, p. 63, and also in 1 
East's Pleas of the Crown, p. 113. What would be 

f.^^ ^ . -. done if the *construction contended for on the 
[*164] 

other side were adopted ? Suppose there had 

once been a regular service of the indictment and of 

the list of jury and witnesses, the prisoner pleaded not 

guilty, he was put on his trial. The jury, either 

through peremptory challenges or for cause, could not 

be made up. If the court adjourned, and the doctrine 

contended for on the other side was correct, that man 

never could be brought to justice. 

Parke, B. Unless upon a fresh indictment. 

There were no means on that indictment of bringing 
him to justice. The diflSculty, of course, never before 
arose ; but if the view contended for was correct, the 
prisoner could not now be served with a copy of the 
list of the additional jurymen. Now was it at all 
likely that, when the 7th Anne was passed, such an 
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emergency as he had noticed could have escaped the 
legislature, or that when they used the words " same 
time," and then went on to speak of " ten days," they 
meant that the Judges who should come after them 
should put such a construction on the law as effec- 
tually to defeat the ends of justice? But, accord- 
ing to the other construction, there would be no 
difficulty at all. The prisoner having been served 
with a copy of the indictment, the Jury, and a list of 
the witnesses, if the panel should be exhausted, the 
Court would only have to adjourn for ten days, and 
the prisoner, being then served with a list of the new 
jurymen, would have ample time to inquire into their 
character, so as to enable him to challenge them when 
the proper time came, and to derive all the advantages 
which the statute meant to confer on him. This then 
was a statute which admitted of two constructions — 
one which protected the prisoner and promoted the 
ends of justice ; the other which bestowed no advan- 
tage on the prisoner, *and led to the entire per- 
version of justice. The rule might be con- 
ceded, as one of the Judges had already laid down in 
an early period of this discussion, that the plain inten- 
tion of the legislature should be alone regarded. What 
would be the effect of giving this mere literal interpre- 
tation to the other words of the act ? The statute said 
that ten days before the trial, the lists of witnesses 
and jurors should be given to the prisoner, with their 
names, profession, and place of abode. K they gave 
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that clause a mere literal interpretation, if there were 
any one witness, or any one juryman, introduced into 
the lists without his profession and place of abode, the 
omission would be fatal to the whole proceeding. It 
would no longer be a Ust containing the professions 
and places of abode of all the jurymen or witnesses. 
What construction had been put on this part of the 
act ? A reasonable construction, by which the inten- 
tion of the legislature was carried into eflfect. It was 
this — ^you may object to a juryman or a witness for 
such an error ; and it would be remembered by the 
learned Judges who presided at the commission at 
Monmouth, that many persons, as witnesses, were re- 
jected on account of not being properly described. 
The Judges have always acted on the principle of 
gathering the real meaning of the statute. There 
were various instances in which the Courts, in order 
to carry into ejOfect the intention of the legislature, 
had put a construction on acts of parliament different 
fix>m the literal construction. Mr. Justice Black- 
stone, in enumerating the guards thrown around the 
prisoner, does not enumerate simultaneous service as 
one. By the statute of Anne the list was to be deli- 
vered ten days before trial ; but by Peel's act the list of 

r-^^^.*-, jurors was to be delivered ten days before ar- 
[*166] ^ 

^raignment, so that there was a difference be- 
tween the two in the terminus ad querriy and it was in 
vain to say that in Peel's act " trial" meant the same 
as " arraignment." There was a clear distinction here 
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between arraignment and trial. Arraignment did not 
mean one thing in the Queen's Bench^ and another in 
any other court. It meant, in fact, the plea that was 
put in the question, " Guilty or Not Guilty." Peel's 
act had left the list of witnesses untouched, and it 
therefore remained as it was imder the statute of 
Anne ; but the other two in cases not in the Queen's 
Bench were to be regulated by a different rule. How, 
then, could they be told that all should be delivered 
simul et aemel? K the statute of Anne had contained 
any such enactments, it might be that, by Peel's act, 
they were repealed. They had literally complied with 
the law as it now stood; for on the 12th of December 
Mr. Maule had served Frost with a copy of the indict- 
ment, and €o instante with the list of the jurors, ten 
days before the arraignment. Frost was afterwards 
served with the list of the witnesses, and that was ten 
days before trial. 

In East P. C. 113, several modes of satisfying that 
statute, not strictly literal, are given, and Rookwood's 
and other cases are there cited. As to the cases of Love- 
lace V. Curry, and the other cases cited on that head of 
the argument, they are all cases of clear deviations firom 
the statutes. 

Secondly. Even if the statute imports that the 
delivery of the three things must be simultaneous, the 
objection was not taken in time, and must be consi- 
dered as abandoned by pleading. It is not to be as- 
sumed that no list at all was delivered. A list de facto 
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was delivered on the 17th of December, and was bond 
fide served in pursuance of the statute ; the only ob- 
- jection being that it was not delivered at the 

*same time as the other things. This is a 
mere irregularity, not a nullity ; and an irregularity 
cannot be brought forward as a substantive defence at 
the trial : it might and ought to have been taken be- 
fore plea. K the objection could have been made ear- 
lier, public justice required that it should be then 
made. It is a general rule, both in civil and criminal 
proceedings, that any objection to an irregularity must 
be taken in the earliest stage in which it can be taken, 
otherwise it is waived. In this very case of Frost, an 
objection was taken in arrest of judgment by his attor- 
ney after the departure of his counsel — that one of the 
jurors was misdescribed, and the objection was over- 
ruled as too late. 

Alderson, B. K three things are to be done before 
trial, does not a party consenting to be tried admit 
thereby that all those things have been done ? 

In Foster's Crown Law, p. 227, the following heads 
are given — " What privileges a person is entitled to, 
and what is incumbent on him premma to the trial, 
and what during the trial." 

The well-established rule in civil cases, that if a 
party by any step waives an objection he cannot take 
it afterwards, applies to criminal proceedings also. 

After plea a defendant cannot move to quash an 
indictment. A prisoner could not even before 7 & 8 G. 
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4, c. 28, urge misnomer after pleading in bar; and 
when a prisoner challenges for cause he must show all 
his causes together, 2 Hale P. C. 175, 274. In the 
case of Rex v. Stone, 1 East, 649, it was held that 
the appearance of a party dispensed with a summons. 
In Watson's case, 2 Stark. N. P. C. 258, it was ruled 
that no objection of misdescription of a witness could 
be taken after the witness is allowed to be examined. 
Particular objections must be made *at particu- p^^^g-, 
lar times, Brunskill v. Giles, 9 Bing. ; 13 Hill ^ 

V. Yates, 12 Eaat, 229 ; Rex v. Hunt, 4 B. & Aid. 430. 
In this case, at Monmouth, the Judges laid down the 
rule that an objection to the description of a particular 
witness must be taken on the voire dire and that it 
came too late after the witness is sworn in chief. If 
this objection to the list of witnesses might be taken 
when the first witness is called, it might be taken when 
the tenth, or even set up as a substantive defence. So 
might the objection that one of the witnesses in whose 
presence the lists were delivered waa not a credible 
witness ; and witnesses might be called to show he 
was a felon convict. This objection, if taken at all, 
ought to have been taken at such time as to give an 
opportunity of postponement, either at the Crown's or 
the prisoner's motion ; it cannot go to an acquittal. 
Rookwood's case is cited, 1 East P. C. 110, and the 
principles are there laid down; and the cases of 
Vaughan, Sullivan, and Sayer are cited, in which the 
Court refused to hear such exceptions after plea. 
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With regard to the Scotch law, all the cases cited, 
except Hyatt's, were objections taken before the jury 
were sworn. 

Lord Denman, C. J. here interposed and said, that, 
in the opinion of the Judges, the discussion on the 
Scotch law should be reduced within the narrowest 
limits ; it had hardly any bearing on the case, though 
the Judges had wished not to deprive the prisoners 
of any supposed advantage from reference to it. 

If this objection is allowed to be taken now, it 
would give the prisoner an advantage which the legis- 
lature never contemplated. 

Parke, B. At what time do you say the objection 
might have been taken ? 

The Crown might have been called on to prove it 

*when the prisoner was put to the bar for his 

trial and called on for his arraignment ; and 

the eflfect would have been, a postponement of the 

trial, if the objection had been found vaUd. 

Gurnet, B. In the case of Rex v. O'Coigley, and 
others, 26 State Trials, 1198, the prisoner's coun- 
sel, before the arraignment, objected that there were 
several variations in the copies of the indictments 
which had been delivered to the prisoner, and stated 
that they made the objections with a view to post- 
pone the trials ; but the Attorney-General, consenting 
to the postponement, the objections were waived. 

Alderson, B. K pleading admits a list served, how 
do you show what list ? 
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The pleading admits the delivery of a regular list, 
and it is for the Crown to identify the one served. 
We show the list that was served, and the plea ad- 
mits that was well served. As to the cases cited in 
actions against magistrates, &c., in most of these the 
statutes prescribe a nonsuit, or that it shall be a de- 
fence, and in all there are clear deviations from the act. 

Upon these grounds it is submitted that the act has 
been substantially complied with according to its real 
meaning ; and if not, that the deviation was a mere 
irregularity, which could not be set up in the way of a 
defence, after plea of not guilty. 

In reply, it was urged that Peel's act, in the cases 
to which it applied, clearly required a simultaneous 
delivery, and therefore was an authority for the in- 
structions contended for, and Petyt's Jus Parliamen- 
tarium, p. 66, was cited to the principle of construc- 
tion of acts of parliament. The attempt to explain 
away the words of the statute has not ^succeeded : -^^ ^^^ 
efieet c«,Bot be given U, the worf. .t the s^n^ ^^">^ 
•time, in the manner proposed. As to the second point, 
it was for the crown to see that the requisites of the 
statute had been complied with, and there is no mode 
of giving effect to the statute but by allowing the 
prisoner the advantage of the objection at the trial. 
There is no mode of trying the question, there is no 
power of empanelling a Jury as in cases of insanity, 
if objection be made before trial ; and, besides, a pri- 
soner has a right to a deliverance at the time specified 
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and to call upon the Crown to proceed. K the result 
of the objection, if made at an earlier stage, would be 
a postponement, it would be putting it in the power of 
the Attorney-General to imprison indefinitely, as the 
Courts could not discharge from the indictment, but 
only postpone the trial. By the waiver in pleading 
contended for, no particular list is identified, and what- 
ever list was produced by the Crown the prisoner would 
have a right to object to, as not meant to be admitted 
by the plea of Not Guilty. 

The Judges were divided in opinion. 

Lord Denman, C, J., Tindal, C. J., Lord Abinger, 
C. B., BosANQUET, J., GuRNEY, B., and Maule, J., 
thought the delivery of the list of witnesses good; 

LiTTLEDALE, J., PaRKE, B., AlDERSON, B., PATTESON, J., 

Williams, J., Coleridge, J., Coltman, J., Erskine, J., 
and RoLFE, B., thought it bad. Littledale, J., Parke, B., 
Patteson, J., Williams, J., Coleridge, J., and Erskine, 
J., thought the objection taken in due time; Lord 
Denman, C. J., Tindal, C. J., Lord Abinger, C. B., 
BosANQUET, J., Alderson, B., Gurney, B., Coltman, J., 
Maule, J., and Rolfe, J., thought it not taken in suffi- 
cient time ; and they were unanimous i^at if the objec- 
tion had been taken in proper time, the only consequence 
would have been a postponement of the trial, to give 
r*i 71 1 ^^ opportunity for a *proper delivery of the 
lists ; and the conviction was affirmed, (a) 

(a) In consequence of the division in opinion amongst the Judges, 
great efforts were made to prevent the sentence which had been pro- 
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nounoed at Monmouth from being carried into execution, and con- 
siderable use was made by the advocates for the prisoners, of the 
fieust of two of the Judges on the commission being of opinion in 
&Yor of the prisoners. The Secretary of State was memorialised 
for a free pardon, and he laid the application before the Lord 
Chief Justice Tindal, Parke, B., and Williams, J., who an- 
swered, that the uniform practice had always been, in criminal cases, 
for a Judge who doubted, on the trial of a prisoner, to decide against 
him subject to the opinion of all the Judges ; and that if a majority 
of the Judges decided in favor of the prisoners, a free pardon was 
always recommended. On the other hand, if they were of opinion , 
that the conviction was right, the judgment pronounced was allowed 
to remain, the Judge reserving the case being always bound by the 
opinion of the majority : that no positive opinion was formed at 
Monmouth, the argument on the part of the Crown not having been 
heard out, and that this case had taken the usual course. The 
report of those Judges, made to the Secretary of State to this effect, 
was read in the House of Lords, where the subject was discussed. 
The prisoners were not executed, but ordered for transportation for 
life. 



REGINA V. JONES. 

The entire order of a Court, to pay the expenses of a prosecutioii, made 
under the 7 G. 4, c. 64, b. 26, mnst be served on the county treasurer. 
Where the order made was to pay an aggregate sum, the details being an- 
nexed, and the attorney tore off the paper containing the details ; held, that 
the treasurer was Justified in refusing to pay. 

This was an indictment against the defendant^ as 
treasurer of the county of Anglesey, tried before 
Mr. Justice Williams, at the Anglesey spring assizes, 
1840, the alleged offence being the refusal of the de- 

TOL. n. 16 
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fendant to pay the sum of money specified in the fol- 
lowing order :— 

"At the Anglesey spring assizes, 1838. The Court 

*doth order the treasurer of the county of 

Anglesey forthwith to pay to Anne Owen, or 

her order, the sum of 86Z. 18^. Qd.y for prosecuting 

Hugh Roberts for murder and manslaughter. For 

doing which this shall be the said treasurer's warrant. 

By the Court, 

" J. Lloyd, Clerk of Assize." 

The indictment stated in substance (so far as is 
material to the present question), that the said Anne 
Owen, in the said order mentioned, had been bound 
over to prosecute the said Hugh Boberts; that she 
had appeared and given evidence against him; that 
the defendant had been ordered to pay the sum above 
specified ; that the said order had been shown to the 
defendant, and that he refused to pay the same. 

It appeared upon the trial, that at a general quarter 
sessions of the peace, held at Beaumaris, for the said 
county of Anglesey, on the 3d of April, 1838, certain 
regulations were established as to the rate of costs and 
expenses to be allowed to prosecutors under 7 G. 4, c. 
64, s. 26, which regulations, having received the appro- 
bation and signature of a Judge (which was shown to 
have been the case in this instance, there having been 
a Judge's approbation and signature on the 12th of 
April following), are by that section declared to be 
binding upon all persons whatsoever. 
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Amongst the said regulations there was one to the 
following effect : that in all cases the taxed bill of costs 
and the Justices' certificate of costs before trial, be 
attached to the warrant of the taxing officer, and be 
delivered with it to the county treasurer. 

It appeared in evidence, that the usual course and 
practice in making out orders or warrants upon the trea- 
surer was in conformity with the lasi-mentioned regu- 
lation. It was proved, that these orders are usually 
♦made out upon a sheet of paper, and that upon 
one side is the order upon the treasurer, in the 
form above set out, and upon the other are specified the 
several items composing the amount for which the de- 
mand is made upon the treasurer ; and that in this case 
such form had been observed. It further appeared, that 
the attorney for the said Anne Owen, having received the 
order in question in the state above described, tore off 
the half sheet which contained the particulars of the 
several charges, and presented that half sheet only 
which contained the order or warrant above set forth 
to the defendant, who, for that cause, refiised to pay 
the same. 

The question for the opinion of the Judges was, 
whether the order so presented to the defendant was 
such an order as he was bound to obey, and for a re- 
fusal to do which he was indictable. 

This case was argued at a meeting of the Judges in 
Trinity Term, 1840, by 

Creswell, for the defendant. 
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The Act 7 G. 4, c. 64, s. 26, for the better regulation 
of costs and expenses, and for preventing abuses in re- 
spect thereof, gave the Justices power to make this 
regulation : — " That it shall be lawful for the Justices 
of the peace of any county, riding, or division, or of 
any liberty, franchise, city, town, or place chargeable 
with costs and expenses under the provision aforesaid, 
in quarter sessions assembled, to establish, and, fix>m 
time to time, to alter such regulations as to the rate of 
any costs and expenses thereafter to be allowed by 
virtue of this act, bs to them shall seem just and rear 
sonable ; which regulations, having received the appro- 
bation and signature of one Justice of gaol delivery or 
of great sessions for the county wherein any such re- 
gulations shall have been established, shall be binding 

r*i 711 ^^ ^^^ persons *whatsoever." This section, 
which gives the Justices authority to make 
regulations as to the rate of costs, gives them, implied- 
ly, authority to make a regulation that the taxed bill 
of costs shall be produced together with the order for 
payment, otherwise they would have no opportunity 
of ascertaining whether their rate of costs has been 
complied with, or evaded. 

Alderson, B. K the attorney for the prosecution 
is allowed to pocket his bill of costs, when he demands 
payment, presenting a sum total, but keeping back the 
items, how are the Justices to learn whether their rate 
is adhered to by the taxing officer ? 

The power given to Justices by act of parliament to 
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fix a scale of costs^ would be a mere nullity, if they 
are not to know whether that scale is followed or not. 
The county treasurer has a right to the bill of costs for 
his own security. By 12 G. 2, c. 29, s. 7 (the County 
Bate Act), it is ordered that the treasurer shall keep 
books of entries of the several sums by him received 
and paid, and shall deliver in a true and exact account, 
upon oath, if required, of his receipts and disburse- 
ments, distinguishing the particular uses to which the 
several sums have been applied, to the Justices at every 
general or quarter sessions, and shall lay before them 
the proper vouchers for the same. The portion of the 
order presented — a mutilated order — was no sufficient 
voucher. The words in the order — " for which this 
shall be your warrant" — apply to the whole instru- 
ment, the half of which is wilfully severed and with- 
held. No real, entire order was ever presented. Were 
the county treasurer held liable to this prosecution, the 
strange consequence would follow that he may be in- 
dicted at common law for disobeying the regulations 
of the Justices, and may be indicted also for obeying 
them! 

Jervis, for the prosecution. 

*The question to be decided is, in effect, 
whether a court of quarter sessions can sit as 
a court of review upon an order made by the Judge of 
Assize, the Clerk of Assize being merely the hand of 
the Judge ? No court of quarter sessions can usurp 
to itself such a jurisdiction, and the magistrates here 
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have clearly exceeded their powers. The 26th section 
of the 7 G. 4, c. 64, merely gives the Justices authority 
to make regulations as to the rate of costs, but gives them 
no power to annex conditions as to producing taxed 
bills. The 22d section enacts, "that the Court before 
which any person shall be prosecuted or tried for any 
felony, is hereby authorized and empowered to order 
payment unto the prosecutor of the costs and expenses 
which such prosecutor shall incur in preferring the in- 
dictment, and the amount of all the other expenses, 
and compensation shall be ascertained by the proper 
officer of the Court, subject nevertheless to the regula- 
tions to be established in the manner hereinafter men- 
tioned." 

The Clerk of Assize is the proper officer of the Court, 
and his order is imperative on the county treasurer. 
The 24th section enacts, " that every order for pay- 
ment to any prosecutor or other person, as aforesaid, 
shall be forthwith made out and delivered by the pro- 
per officer of the Court unto such prosecutor or other 
person, upon being paid for the same the sum of one 
shilling for the prosecutor, and sixpence for each other 
person, and no more ; and, except in the cases herein- 
after provided for, shall be made upon the treasurer of 
the county, riding, or division in which the offence 
shall have been committed, or shall be supposed to 
have been committed, who is hereby authorized and 
required, upon sight of every such order, forthwith to 
pay to the person named therein, or any one duly au- 
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thorized to receive *the same on his or her be- _. ^ ^ _. 

L 1761 
half^ the money in such order mentioned, and 

shall be allowed the same in his accounts." The order 
itself is the only voucher which the treasurer can want, 
or is entitled to require. It is to be presumed that the 
Clerk of Assize would obey the orders of the Judge, 
and that the amount allowed by him is correct. The 
order here is made in express conformity with the act 
of parliament, and is obligatory on the county treasurer 
to pay. K the treasurer had wanted to see the bill, 
he should have applied to the Judge for an order to 
inspect it. The tearing off the bill cannot vitiate the 
order, which is complete without it; nor should any 
suspicions of unfair conduct on the part of the attor- 
ney be allowed to influence the decision of the Judges, 
a« it was done for the very purpose of trying this im- 
portant question, whether the regulations of the ma- 
gistrates are paramount to the allowance of costs by 
the Clerk of Assize in all cases ? The attorney had a 
right to keep the bill of costs, that he might show it, if 
required, when he paid the prosecutor and the wit- 
nesses their different expenses. The treasurer of a 
county is bound to pay the sum mentioned in the 
order itself, without further particulars, by the 18 G. 
3, c. 19, s. 7. 

Alderson, B. If the 18 G. 3, c. 19, s. 7, be unre- 
pealed, it gives the Justices all the power they can 
possibly want or claim ; for, after authorizing them to 
lay down such rules and regulations as to them shall 
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seem most just and reasonable for the preventing any 
unnecessary expense, it proceeds, — *^and no person 
whatsoever shall be allowed any greater sum of money 
by virtue of this act, than according to the said rules 
and regulations so approved of as aforesaid, anything 
herein contained to the contrary thereof in any way 

P1771 ^^*wi*l^s*^^^i^«-" 

*Cresswell, in reply. 

The regulations are made specifically under 7 G. 4, 
c. 64, and the former act cannot be prayed in aid. 
The bill could not be required by the attorney ss a 
voucher in paying prosecutor and witnesses. The bill, 
it may be presumed, is detached from the order, be- 
cause the items are larger than the rate allowed. 
Were they produced, they would show the order to be 
bad on the face of it, as allowing more than the magis- 
trates have regulated, and therefore not binding on the 
county treasurer. Though made by a Court of com- 
petent authority, and by the proper officer, the order 
was presented in too imperfect a state to compel obe- 
dience to it. 

The Judges present were unanimously of opinion 
that the order of the Court was an order to pay an 
aggregate sum, the details whereof formed part of the 
order, and that the defendant was not liable to con- 
viction, because the order of the Court was not served 
on him. 
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REGINA V. PHILIP GEORGE DAVIES. 

A oount for forging or uttering a ** deed, purporting to be a lease of certain 
premises," described shortly, is good irithout setting it out rerbatim. 

This prisoner was tried before Lord Denman^ C. J., 
at the Summer assizes for the county of Anglesea, in 
the year 1840, upon an indictment for forgery. 

The first count was abandoned by the prosecutor, 
and the prisoner was tried upon the second, which fol- 
lows : And the jurors, &c., that the said Philip George 
Davies, on, &c., at, &c., feloniously did ofier, utter, dis- 
pose of and put oflf a certain other deed, purporting to 
be made on the 1st day of March, in the year of our 
Lord 1887, between one Robert Williams of the one 
part, and the said David Griffith of the other part, and 
purporting to be an under-lease by nhe said 
Robert Williams to the said David Griffith, of cer- 
tain lands, tenements, and premises therein mentioned, 
for a certain term therein mentioned, subject to the pay- 
ment of the yearly rent of 8Z., payable on the 1st day 
of March in every year, and purporting to contain a 
covenant by the said David Griffith with the said 
Robert Williams, for the pa3rment by the said David 
Griffith to the said Robert Williams of the yearly rent 
of 8Z., with intent to defraud the said George Bradley 
Roose; the said Philip George Davies at the time he 
so uttered and published the said last-mentioned deed 
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as aforesaid, then and there well knowing the same to 
be forged, against the form of the statute in such case 
made and provided, and against the peace of our Lady 
the Queen, her crown and dignity. The offence was 
clearly proved, and the prboner waa found guilty. And 
the question for the opinion of the Judges was whether 
under the 2 & 3 W. 4, c. 123, s. 3, upon which the in- 
dictment is framed, the conviction could be sustained ; 
whether the count was good. 

This case was considered (a) at a meeting of all the 
Judges except Alderson, B., Patteson, J., and Erskine, 
J., in Michaelmas term, 1840, and the Judges present 
were unanimously of opinion that the conviction was 
good : the meaning of the statute is, that the instru- 
ment should be described as shortly as in an indict- 
ment for larceny, as if it were an indictment for 
larceny. (6) 

(a) TowNSEND appeared to argue the case for the prosecation, bat 
as no counsel appeared for the prosecution, he was not heard. 

(b) See R. V. Martin, 1 Moo. C. C. 483 ; R. v. Thomas, 2 Id. 
16 ; R. V. Rock, Id. 66. In R. v. Sharpe, 8 C. & P. 438, Pat^ 
TESON, J., says, that the Judges '' thought that the words of the 
statute must be read in this way ; that it shall be sufficient to de- 
scribe the instrument in such manner as would sustain an indictment 
for stealing the same, supposing it to be the subject of larceny.'' 
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*REGINA V. JAMES ALLEN. [*179] 

An indictment for rape need not oontun an ezpress allegation of an 

« assault" 

The prisoner was tried and convicted before Mr. 
Justice Pattesox at the Central Criminal Court, in 
July in the year 1840, upon an indictment, of which 
the following is a copy : — 

Central Criminal Court to Wit: The jurors for our 
Lady the Queen upon their oath present, that James 
Allen, late of the parish of Hornsey, in the county of 
Middlesex, and within the jurisdiction of the said 
Court, laborer, on the 1st day of July, in the fourth 
year of the reign of our sovereign Lady Victoria, by 
the grace of God, of the United Kingdom of Great 
Britain and Ireland, Queen, defender of the faith, with 
force and arms, at the parish aforesaid, and within the 
jurisdiction of the said CourJ;, in and upon Ellen Fitz- 
gerald, in the peace of God and our said Lady the 
Queen, then and there being, violently and feloniously 
did make, and her the said Ellen Fitzgerald then and 
there against her will, violently and feloniously did 
ravish and carnally know, against the form of the 
statute in such case made and provided, and against 
the peace of our said Lady the Queen, her crown and 
dignity. 

The learned Judge discovered the omission of the 
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words " an assault," after the Jury had been charged 
with the prisoner, and aiterwards respited the judg- 
ment in order to take the opinion of the Judges 
whether judgment ought not to be arrested. The stat. 
Westm. 1, c. 13, has the words, "the King prohibiteth 
that none do ravish any woman against her will, and 
inflicts two years' imprisonment and fine." 
r.fci om *The stat. Westm. 2, c. 34, has the words, 

r*ioOj ... 

" it is provided that if a man do ravish a woman 
where she did not consent, he shall have judgment of 
life and of member." 

The stat. 18 Eliz. c. 7, s. 1, makes it felony, with- 
out benefit of clergy, to commit any manner of feloni- 
ous rape, ravishment, or burglary. The stat. 9 G. 4, 
c. 31, s. 1, repeals all these statutes, and by s. 16, it 
is enacted, " that every person convicted of the crime 
of rape shall suffer death as a felon." 

The offence being one at common law, and these 
statutes regarding the punishment only, the question 
is, whether the case can be said 'to come within 7 G. 4, 
c. 64, s. 16, which provides, "that where the offence 
charged has been created by any statute or subjected 
to a greater degree of punishment or excluded from the 
benefit of clergy by any statute, the indictment shall 
after verdict be held sufficient to warrant the punish- 
ment prescribed by the statute, if it describe the offence 
in the words of the statute." The word "rapuit" is held 
to be essential, 1 Hale, 628 and 632, and so are the 
words "against her will;" there is a doubt whether 
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"camaliter cognovit" be essential, but in this indict- 
ment all those three expressions occur. 

The case of B. v. Pelfreyman & Randal, 2 Leach, 
663, determines that the omission of " feloniousl/* be- 
fore the words "did make an assault," is fatal to an in- 
dictment for robbery, and is the only case the learned 
Judge had found at all similar to the present. 

The question submitted to the Judges was whether 
the judgment ought to be arrested. 

This case was considered at the same meeting of the 
Judges as the last case in Michaelmas term, 1840, and 
the conviction was held good, all the Judges *be. 
ing of opinion that an assault was included in 
rape, ..d that the aUegation wa, a,mece.»,y. 



REGINA V. THOMAS WHITEHEAD. 

Goods of an ac^udged felon, stolen from his house, in the possession and 
oocapation of his wife, may be described in an indictment for larceny as 
the goods of the Queen. But the house cannot be so described without 
office found. 

The prisoner was tried before Mr. Baron Gurnet 
at the Sununer assizes, in the year 1840, for the county 
of Kent, on an indictment charging him with feloni- 
ously breaking and entering the house of Elizabeth 
Andrews, and stealing several articles of wearing ap- 
parel, her property. 
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And in another count the articles stolen were alleged 
to be the property of the Queen. 

The husband of Elizabeth Andrews had been con- 
victed of a felony, and at the time that the house was 
broken into and these things stolen, he was in Maid- 
stone Gaol under sentence of imprisonment for one 
year. 

The record of his conviction and sentence was 
proved. 

It was proved that all the articles included in the 
indictment had been the property of the husband, and 
had remained in the house from the time of his appre- 
hension, and the wife continued in possession of the 
house and goods until they were stolen. 

Horn, for the prisoner, contended that the house 
was not in law the house of Elizabeth Andrews, nor 
the goods her property. 

Neither, it was contended, were the goods the pro- 
perty of the Queen, notwithstanding the conviction of 
the husband, until office found. 
r*l Ml *T^® learned Judge reserved the case for the 
consideration of the Judges. 

This case was considered at the same meeting of the 
Judges as the last case in Michaelmas term, 1840, and 
they held that the possession of the house was wrongly 
laid ; no office having been fQund, it still continued the 
husband's house. But the goods and chattels were the 
property of the Crown without office, and the proper 
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course was for a ncMe proaequi to be entered as to the 
breaking, &c., and the conviction was held good for the 
larceny. 



REGINA V. JAMES P. ROBSON. 

A *' request for the delirery of goods" may be so described in an indictment 
for forgery, &c., without setting it out yerbatim. 

The prisoner was tried before Mr. Armstrong, Q. C. 
(sitting for Mr. Justice Colthak), at the Summer as- 
sizes, 1840, at Newcastle. 

The first count charged that the prisoner forged a 
certain request for the delivery of goods, which said 
forged request for the delivery of goods was as follows, 
that is to say : 

« May 17, 1840, Neweastie on Tyne. 

"Mr. French, 

" Sir, please to forward as address below, soon as 
possible, three mourning rings, sizes 0. P. E., good 
weight and well finished; three or four gold guard 
curbs : the last you sent me were not as I like them ; 
you may send one or two ladies' gold watches, fashion- 
able patterns. I want them immediately, and, 
*as I may be from town for a short time, you 
had better direct your parcel to Mr. J. Bobinson, 88 
Percy Street, Newcastle, as Mr. B. is the person I wish 
to recommend to you ; he is a safe hand, having plenty 
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of cash. He is the writer of this^ and as my clerk 
deceived me to a considerable amount, be particular 
not to address it Bobson. 

" I hope you will be kind enough as to let Mr. Ro- 
binson have them directly. I remain yours, &c., 

" G. B. Bergna. 

<* 20 St. Nicholas Churchyard. 

"P. S. I have thought it best to sign my own 
name, as a prevention against future trouble. 

" For Mr. B. Bergna. 
" Jacob Robinson. 

« Mr. J. French, Jeweler, 6 Newcastle Place, London." 

With intent to defraud one Jacob French, against the 
form of the statute in such case made and provided, 
and against the peace of our said Lady the Queen, her 
crown and dignity. 

There were three other counts, namely, the second, 
fourth, and fifth, in which the forged instrument was 
set out at length, as in the first count, and all were 
open to the same objection. That objection was, that 
in the instrument produced in evidence the words were 
four gold guards curbs, whereas the words in the in- 
dictment were four gold guard curbs ; in all other re- 
spects the instrument was correctly set out. By the 
term guards are meant chains to guard a watch, or 
eye-glass, and the term curb is descriptive of the 
pattern intended. 

See R. V. Drake, 2 Salk. 661 ; R. v. Hart, 1 Leach, 
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C. C. 145 ; R. V. Beach, Cowp. 229 ; Oldfield's case, 2 
Buss. 360. 

*The third count charged that the said Philip 
Bobson on the day and year aforesaid, at the 
parish aforesaid, in the county aforesaid, feloniously 
did forge a certain other request for the delivery of 
goods, with intent to defraud the said Jacob French, 
against the form of the statute in such case made and 
provided, and against the peace of our Lady the Queen, 
her crown and dignity. 

The sixth count charged that the said Joseph Philip 
Bobson feloniously did offer, utter, dispose of, and put 
off a certain other forged request for the delivery of 
goods, with intent to defraud the said Jacob French, he 
the said Joseph Philip Bobson at the time he so uttered, 
put off, and published the said last>-mentioned forged 
request for the delivery of goods as aforesaid, then and 
there well knowing the same to be forged, against the 
form of the statute in such case made and provided, 
and against the peace of our said Lady the Queen, 
her crown and dignity. 

The seventh count charged that the said Joseph 
Philip Bobson feloniously did offer, utter, dispose of, 
and put off a certain other forged request for the de- 
livery of goods to one Jacob Bobinson with intent to 
defraud the said Jacob French, he the said Joseph 
Philip Bobson at the time he so uttered, put off, and 
published the said last-mentioned request for the de- 
livery of goods to the said Jacob Bobinson, then and 

YOL. II. 16 
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there well knowing the same to be forged^ against the 

form of the statute in such case made and provided, 

and surainst the peace of our said Lady the Queen, her 

cro Jaod dignity. 

The eighth count charged that the said Joseph Philip 

Bobson feloniously did offer, utter, dispose of, and put 

off a certain other forged request for the delivery of 

goods to one Giovanni Battista Bergna, with intent to 

.-^-. ^^-1 defraud the said Jacob French, he the *said Jo- 
1*18 5 1 

seph Philip Bobson at the time he so uttered, 
put off, and published the said last-mentioned request 
for the delivery of goods to the said Giovanni Battista 
Bergna then and there well knowing the same to be 
forged, against the form of the statute in such caae 
made and provided, and against the peace of our said 
Lady the Queen, her crown and dignity. 

It was contended on behalf of the prisoner that he 
ought to be acquitted on the first, second, fourth, and 
fifth counts on the ground of the variance, and in that 
case no judgment, it was said, could be pronounced; 
the third, sixth, seventh, and eighth counts being, as 
it was contended, deficient for want of any sufficient 
description of the mstrument forged, inasmuch as they 
did not describe the forged instrument in such manner 
as would sustain an indictment for stealing so as to 
satisfy the provisions of the statute 2 & 3 W. 4, c. 123, 
s. 3, which provides that in an indictment for forgery, 
it shall be sufficient to describe the forged instrument 
in such manner as would sustain an indictment for 
stealing the same. 
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Mr. Arhstrokg, considering it doubtful whether the 
objections could be sustained, left the case to the Jury, 
who found the prisoner guilty, and he was sentenced 
to a term of imprisonment. 

The opinion of the Judges was requested on the 
validity of the objections, by Mr. Justice Coltman. 

This case was considered at a meeting of the Judges 
in Michaelmas term, 1840, and they were of opinion 
that the conviction was right, this case being within 
the same principle as Regina v. Davies, decided at the 
same meeting, suprd,, p. 179. 



*REGINA V. GEORGE WHILEY. [*186] 

An in^ctment for bigamy, found in a different county from that where the 
offence was committed, must allege that the prisoner was in custody at 
the time of the finding the inquisition, in the county of the finding. But it 
is too late to take the objection in arrest of judgment. 

The prisoner was tried and convicted before Mr. 
Serjeant Manning (sitting for Mr. Justice Maule), at 
the summer assizes, 1840, at Winchester, on the follow- 
ing indictment : — 

The jurors for our Lady the Queen, upon their oath 
present that George Whilejr, late of the parish of Saint 
Maurice, in the city and borough of Winchester, in the 
county of Southampton, laborer, on the 5th of Feb- 
ruary, A. D. 1816, at the parish of Kirton-in-Lindsey, 
in the county of Lincoln, did marry one Mary Walsh, 
spinster, and her the said Mary Walsh then and there 
had for his wife, and that the said George Whiley 
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afterwards, to wit on the 17th day of February in the 
year of our Lord 1829, with force and arms, in the 
parish of All Saints, in the county of Cambridge, fe- 
loniously did marry and take to wife one Jane Walker, 
and to her the said Jane Walker then and there was 
married, the said Mary his former wife being then 
alive, against the form of the statute in such case made 
and provided, and against the peace of our late Sove- 
reign Lord King George the Fourth, his crown and 
dignity; and the jurors aforesaid, upon their oath 
aforesaid, do further present that the said George 
Whiley, afterwards, to wit on the 18th day of April 
in the year of our Lord 1840, at the parish of Saint 
Maurice in the city and borough of Winchester, in 
the said county of Southampton, was in custody. 

The offence charged was clearly established, and the 

superintendent of police proved that he received the 

prisoner into his custody on the 26 th of March, 

*and from the period he had remained in Win- 

Chester gaol until the trial. 

It was objected by Mr. Cockbijrn for the prisoner, 
under the 9 G. 4, c. 31, s. 22, that as it appears by the 
indictment that the offence had not been committed in 
the county of Southampton^ and it is not alleged that 
the prisoner was apprehended in that county, it ought 
to have been shown on the face of the indictment that 
the prisoner was in custody in the county of Hants at 
the time of the taking of the inquisition. It appeared 
to the learned Serjeant that the indictment was insuffi- 
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cient; he, however, consulted Mr. Justice Maule, who 
advised him not to arrest the judgment, but to reserve 
the point for the opinion of the Judges. 

The prisoner was afterwards convicted upon a second 
indictment, in the same form, for manying Mary 
Arnold, his first wife Mary Walsh being alive. 

Pour other indictments for marrying other females 
whom, as it appeared from the depositions, the prisoner 
had plundered and abandoned, but in which the second 
or third wife was described as the true wife, were 
thrown out by the Grand Jury. 

The learned Serjeant sentenced the prisoner to seven 
years' transportation on each conviction. 

This case was argued at a meeting of all the Judges, 
except Erskine, J., in Michaelmas term, 1840. 

CoCKBURN for the prisoner. The question is, whether 
to give jurisdiction to a Grand Jury of Hampshire, 
there ought to be an averment that the prisoner was 
in custody in that county at the time of taking the in- 
quisition, which jurisdiction they could not have, 
imder any circumstances, but for the assistance of the 
statute. It is a general principle of law that any tri- 
bunal exercising special jurisdiction, at all interfering 
with the liberty of the subject, ought to *show, 
upon the face of its proceedings, the ground of ■- ^^^^ 
its authority. Rex v. Fraser(a) shows that there 
ought to be averment of one of two facts, either that 
he was apprehended, or is in custody. The act 9 G. 
4, only authorizes tha trial of offenders when actually 

(a) 1 Moo. C. C. 407. 
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in custody, not because they may have been in custody 
on some former occasion. There are not even the 
words "for the felony aforesaid." Assuming, there- 
fore, some averment of this kind to be necessary, this 
conviction has taken place before a tribunal not com- 
petent to try, and therefore ought to be quashed. 

Parke, B. A similar objection was taken and over- 
ruled at the trial of the rebels in 1745(a). 

That related to the trial, not the indictment, which 
may have been good. That doctrine would apply 
equally to the case of Kex v. Eraser; the fact of his 
being in custody ought as much to be stated fU9 his ap- 
prehension. The words "dealing with the offence,'' 
necessarily involve the finding of the indictment. The 
Grand Jury have no jurisdiction to find a bill unless 
the prisoner is in custody. 

Lord Abinger, C. B. He must he in custody to be 
tried, and the caption of the indictment would show that. 

That would also equally apply to^ex v. Fraser. 

Alderson, B. That case does not appear to have 
been much considered, nor to have been argued. 

Consistently with such an indictment, a prisoner ac^ 
tually in custody in a county for another offence, may 
escape, and may years afterwards be liable to be put 
upon his trial for the bigamy. 

Carrow for the prosecution. The case in Foster is 

decisive that no allegation at all relating to the 

*apprehension or custody is necessary; but, sup- 

posing it to be necessary, this averment is suffi- 

(a) Foster, 12. 
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dent. The words "or be in custody" were not in the 
former act, 1 Jac, 1, c. 11, which only provided for offen- 
ders being tried when apprehended in the county. 
These words were added to the statute 9 G. 4, to pro- 
vide for a man being apprehended in one county and 
brought in custody into another ; they were only in- 
tended to give locality and time to the offence, as if it 
had been committed on that day in that place, so mak- 
ing it an o£knce of that county; nor are the words 
"for the felony aforesaid" necessary, for they might ^ 
contrary to the fact. In Rex v. Gordon, (a) it was 
held, that when a prisoner, having been apprehended 
for larceny, was detained in the same county for bi- 
gamy, the detainer wa^ such an apprehension as would 
L^nt hi, being indicted in that county for the 
bigamy. If that cajse is law, it proves two things :— 
First, that the fact of the prisoner's being in custody 
amounts to a fresh apprehension, which is clearly within 
the statute ; and secondly, that the averment as to time 
is unnecessary. For the fact there was that after the 
bill for bigamy was found by the Grand Jury, the pri- 
soner waj3 detained by order of the Court of Quarter 
Sessions, so that it was impossible that the indictment 
could allege that at the time of its being found, he was 
in custody for that offence. In Rex v. Fraser,(&) 
nothing was said about the time; the only point de- 
cided was, that the indictment should state the fact of 
the place or country where the prisoner was appre- 
hended, and, substituting the words " was in custody^* 

(a) R. & Ry. C. C. 48. (b) 1 Moo. C. C. 407. 
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for the other, the indictments in the two cases are ex- 
actly similar. 

*Then why are the very large words of the 
statute (" dealt with, inquired of, tried, deter- 
mined, and punished") to be so confined as to commence 
at the finding of the indictment ? Some prior proceed- 
ing must be contemplated, otherwise the examination 
by a magistrate of such a charge, especially if after- 
wards dismissed, would be illegal ; and if this objection 
be good, the escape of a prisoner, or even his being ad- 
mitted to bail by the magistrates, would oust the 
county of its jurisdiction, as he would not be called 
upon to surrender till after the finding of the indict- 
ment. 

CocKBURN in reply. I contend that in case of an 
escape the day before trial, it would take away the 
jurisdiction, and that being out on bail is equivalent to 
being in custody. By the words of the act, all the 
facts intended to be proved must be stated in the indict- 
ment, and it is not sufficient that they appear in the 
caption of it. The decision of the case was adjourned, 
and at a subsequent meeting 

Parke, B., Aldjirson, B., and Maule, J., thought the 
indictment suflScient ; Lord Denman, C. J., Tindal, C. 

J., LiTTLEDALE, J., BOSANQUET, J., PaTTESON, J., GURNET, 

B., CJoLERiDGE, J., CoLTMAN, J., held the indictment bad, 
per 86; but all the Judges, except Lord Denman, C. J. 
held the objection cured by the caption, plea, &c., and 
the conviction good on the whole record. 
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REGINA V. THOMAS HUGHES. 

Penetration short of rupturing the hymen is sufficient to constitute the crime 

of rape. 

The prisoner was tried before Mr. Justice Coleridge 
at the Spring assizes, at StaJOTord, in the year 1841, for 
a rape on Mary Ann Wesley, a girl *between p:je-|Q---i 
eleven and twelve years old. The offence was 
very clearly proved, subject to the question on which 
the learned Judge desired the opinion of the Judges. 
A surgeon deposed to the appearance in and about the 
child's private parts, and stated his belief that penetra- 
tion had taken place, but that the hymen, which in 
her was placed at the usual distance from the opening, 
had not been ruptured. 

The Jury found the prisoner guilty, but by desire of 
the learned Judge found also specially, that penetra- 
tion had not proceeded to the rupture of the hymen. 

Whether under such circumstances the crime could 
be considered as complete appeared to have been the 
subject of conflicting decisions, and the learned Judge 
desired upon it to receive the advice of the Judges. 

This case being called on at a meeting of all the 
Judges, except Bosanquet, J., Gurnet, B., and Maule, 
J., in Easter term, 1841, 

Price appeared to argue for the prisoner, when 
Coleridge, J., said. Can this case be argued? I 
reserved it out of respect to a reported dictum of Mr. 



1 
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Baron Gurnet, vflAch I understand he now withdraws. 
The twelve Judges have already decided it. (a) It must 
be considered as decided already. The Judges present 
appeared to be unanimously of that opinion, and Price 
withdrew, and the conviction was affirmed. 

Evidence of the least peDetration^ jastifies a conviction for rape. 
The State v. Le Blano^ 1 Const. Hep. (S. Car.) 354. 



*REGNIA V. ROBERT HENDERSON and 
[*1^2] JEREMIAH BARLOW. 

An indictment for obtaining money, &c., onder false pretences, must allege 
that the defendant knew the falsehood. " Falsely and frandulentlj" is 
not enongh. Semble, an acquittal for larceny of goods is no bar to an in- 
dictment for obtaining the goods under false pretences. 

At the sessions of General Gaol delivery of our Lady 
the Queen, holden at the Castle of York in and for the 
county of York, on the 6th day of March, in the fourth 
year of the reign of our said Lady the Queen, before 
Sir W. Henbt Maule, Knight, one of the Justices, &c., 
and Sir Robert Monsey Rolfe, Knight, one of the 
Barons, &c. 

Lidictment, Yorkshire to Wit: — The jurors for our 
Lady the Queen, upon their oath present, that hereto- 
fore, to wit on the 1st day of December, in the year of 
our Lord 1840, at the parish of Botherham, in the 
county aforesaid, one Francis Pawson was possessed of 

(a) R. V. Russen, 1 East, P. C. 438. 
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a certain mare, and that Bobert Henderson, late of the 
Castle, York, laborer, was then and there possessed of 
a certain horse, and that the said Bobert Henderson 
and Jeremiah Barlow, late of York Castle, laborer, on 
the day and the year aforesaid, at the parish aforesaid, 
in the county aforesaid, unlawfully and fraudulenly 
did falsely pretend to the said Francis Pawson that he 
the said Jeremiah Barlow was then and there possessed 
of a certain sum of money, to wit, the sum of 12Z., and 
that if the said Francis Pawson would exchange the 
said mare of which he was so then and there possessed 
as aforesaid for the said horse, of which he the said Bo- 
bert Henderson was so then and there possessed as afore- 
said, he the said Jeremiah Barlow was then and there 
willing and ready to purchase the said last>-mentioned 
horse of him the said Francis Pawson, and then and 
there to pay to the said Francis Pawson *the p^^Qon 
sum of 122., and that the said Bobert Henderson 
and Jeremiah Barlow by the several false pretences 
aforesaid, did unlawfuly and fraudulently then and 
there obtam from the said Francis Pawson a certain 
chattel of him the said Francis Pawson, to wit, the said 
mare, with intent to defraud the said Francis Pawson of 
the same, whereas in truth and in fact the said Jere- 
miah Barlow was not then and there possessed of the 
said sum of 12Z., and was not then and there ready and 
willing to purchase the said horse of him the said 
Francis Pawson, and was not then and there ready and 
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willing to pay to the said Francis Pawson the said sum 
of 122., against the form of the statute in such case 
made and provided, and against the peace of our said 
Lady the Queen, her crown and dignity. 

Plea. — And the said Robert Henderson and Jere- 
miah Barlow in their own proper persons, come into 
Court, and having heard the said indictment read, de- 
mand judgment of the said indictment, and all and 
every part thereof, they having heretofore, by a jury 
of the country in due form of law, been acquitted and 
discharged of the premises in the said indictment 
above specified, and charged on them, and for plea to 
the said indictment, the said Robert Henderson and 
Jeremiah Barlow say that our said Lady the Queen 
ought not further to prosecute them the said Robert 
Henderson and Jeremiah Barlow by reason of the pre- 
mises in the said indictment mentioned, because they 
say that heretofore, to wit at this now present general 
gaol delivery of our Lady the Queen of her county of 
York, holden at the Castle of York in and for the said 
county, they the said Robert Henderson and Jeremiah 
Barlow stood indicted by the names and description of 

f-*, /x . -. Robert Henderson late of * Wakefield in the 
r 1941 

West Riding of the County of York, laborer, and 

Jeremiah Barlow late of Rotherham in the Riding 
aforesaid, laborer, for that they the said Robert Hen- 
derson and Jeremiah Barlow, on the 1st day of Decem- 
ber, in the fourth year of the reign of our sovereign Lady 
Victoria, by the grace of Grod of the United Kingdom of 
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Great Britain and Ireland, Queen, defender of the faith, 
with force and arms, at the parish of Botherham, in 
the West Biding of the county of York, one mare, of 
the value of lOZ., of the goods and chattels of one 
Francis Pawson, then and there found, did then and 
there feloniously steal and lead away, against the peace 
of our said Lady the Queen, her crown and dignity, 
and against the form of the statutes in such case made 
and provided, as by the said indictment now here re- 
maining affiled of record in the said Court of the de- 
livery of the said Castle of our said Lady the Queen, 
of her county of York, more fully and at large appears, 
on which said indictment they, the said Bobert Hen- 
derson and Jeremiah Barlow aforesaid, afterwards, to 
wit, at the same sessions of gaol delivery now holding 
for the county of York as aforesaid, in due form of 
law were tried, and by a jury of the county aforesaid 
then and there in due form of law chosen, tried, and 
sworn to speak the truth of and concerning the pre- 
mises in the said indictment last above mentioned, 
specified then and there in due form of law, were 
found not guilty of the premises in the said last-men- 
tioned indictment specified and charged on them, as 
they the said Bobert Henderson and Jeremiah Barlow 
in their plea to the said last-mentioned indictment in 
that behalf alleged ; whereupon it was considered and 
adjudged by the said last-mentioned Court that they 
the said Bobert Henderson and Jeremiah Barlow, of 
the premises in the said last-mentioned indictment 
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r*i oe;i *^P^(^'^<^ should be diachai^ed and go acquitted 
thereof. And they the said Bobert Henderson 
and Jeremiah Barlow further say, that they the said 
Eobert Henderson and Jeremiah Barlow now here 
pleading and the said Robert Henderson and Jeremiah 
Barlow in the said last-mentioned indictment named 
and thereof acquitted as aforesaid, are the same identi- 
cal persons, and not other, or different persons ; and 
that the said Francis Fawson in the said last-men- 
tioned indictment whereof the said Robert Henderson 
and Jeremiah Barlow were so acquitted as aforesaid, 
and in the indictment to which the said Eobert Hen- 
deraon and Jeremiah Barlow are now pleading named, 
are one and the same person, and not other or diffe- 
rent persons ; and that the said mare so mentioned in 
the said indictment whereof the said Bobert Henderson 
and Jeremiah Barlow were so acquitted as aforesaid 
and the said mare so mentioned in the said indictment 
to which the said Bobert Henderson and Jeremiah Bar- 
low are now pleading, axe one and the said mare, and 
not other or different mares, and that the taking, in 
fact, of the said mare by the said Bobert Henderson 
and Jeremiah Barlow in the said indictment whereof 
they were so acquitted as aforesaid charged, and the 
obtaining, in feet, of the said mare charged in the said 
indictment to which the said Eobert Henderson and 
Jeremiah Barlow are now pleading, are one and the 
same, and not other or different. 
And the said Eobert Henderson and Jeremiah Bar- 




REGIKA V. HENDEB80N.^1841. . 265 

low further say, that although true it is that they the 

said Bobert Henderson and Jeremiah Barlow did at the 

parish aforesaid in the county aforesaid on the said Ist 

day of December in the year of our Lord 1840 in fact 

obtain firom the said Francis Pawson the said mare of 

the said Francis Pawson in the said *indict- r^^^-- 

^ , 1*196 J 

ment mentioned, to wit, in exchange for a cer- 

tain horse of which he the said Robert Henderson was 
then and there possessed ; yet the said Bobert Hender- 
son and Jeremiah Barlow never did at any time or 
any occasion whatsoever take or obtain from the said' 
Francis Pawson any mare whatsoever other than and 
except the said mare so obtained as last aforesaid, on 
the day and year aforesaid, at the parish aforesaid in 
the county aforesaid ; and that the larceny to which 
the said lasi>-mentioned obtaining of the said mare 
would amount, if upon the trial of the said Bobert 
Henderson and Jeremiah Barlow on the indictment to 
which they are now pleading, it should be proved that 
they obtained the said mare in any such manner as to 
amount in law to larceny, and the said larceny of which 
they the said Bobert Henderson and Jeremiah Barlow 
are so indicted and acquitted as aforesaid, are one and 
the same larceny, and not other or different larcenies, 
to wit, on the day and year aforesaid, at the parish of 
Botherham aforesaid and in the county aforesaid ; and 
this they the said Bobert Henderson and Jeremiah Bar- 
low are ready to verify ; wherefore they pray the judg- 
ment of the Ck)urt here, whether our said Lady the 
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Queen ought further to prosecute^ impeach, or chai^ 
them on account of the premises in the said indictment 
to which they the said Robert Henderson and Jere- 
miah Barlow are now pleading specified, and that they 
may be dismissed this Court without delay. 

Demurrer. — ^And John Bayley, who prosecuteth for 
our said Lady the Queen in this behalf, cometh and 
saith that for and notwithstanding anything in the 
said plea of the said Robert Henderson and Jeremiah 
Barlow by them above pleaded, our said Lady the Queen 
' ought further to prosecute them the said Robert Hen- 

r-,.^^-. derson and Jeremiah Barlow by reason *of the 
r*1971 . 

premises in the said indictment to which the 

said plea is above pleaded mentioned, because he saith 
that the said plea and the matters therein contained 
are not sufficient in law to bar our said Lady the Queen 
from further prosecuting them the said Robert Hen- 
derson and Jeremiah Barlow by reason of the premises 
in the said indictment to which the said plea is above 
pleaded mentioned ; and this the said John Bayley is 
ready to verify ; wherefore he prays judgment that our 
said Lady the Queen may further prosecute them the 
said Robert Henderson and Jeremiah Barlow by reason 
of the premises in the said indictment to which the 
said plea is above pleaded, and that the said Robert 
Henderson and Jeremiah Barlow may therefore be con- 
victed of the said misdemeanor in the said last-men- 
tioned indictment charged against them. 
Joinder in, demurrer. — ^And the said Robert Hender- 
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son and Jeremiah Barlow, being now here as aforesaid 
in their proper persons under the custody of the Sheriff 
of the said county of York, say that the said plea of 
them the said Robert Henderson and Jeremiah Barlow 
in form aforesaid above pleaded, and the matters there- 
in contained, are sufficient in law to bar our said Lady 
the Queen from further prosecuting them the said Ro- 
bert Henderson and Jeremiah Barlow by reason of the 
premises in the said indictment to which the said plea 
is above pleaded mentioned, and this they are ready 
to verify ; and wherefore, inasmuch as the said John 
Bayley for our said Lady the Queen hath not answered 
the said plea, nor hitherto in any manner denied the 
same, they the said Robert Henderson and Jeremiah 
Barlow, as before, pray judgment, and that our said 
Lady the Queen may be barred from further prosecut- 
ing them the said Robert Henderson and Jeremiah 
♦Barlow by reason of the premises mentioned p^j^qq-. 
in the said indictment, to which the said plea 
of them the said Robert Henderson and Jeremiah Bar- 
low is above pleaded, and that they may be dismissed 
this Court without delay. 

R. Pashley. 

On this record it was argued, before Mr. Baron 
RoLFE at the York Spring assizes, 1841, on the part of 
the prisoners, that the prisoners were entitled to judg- 
ment in their favor, and to be forthwith discharged. 

On the part of the prosecution, it was argued that 
the indictment was good and the plea bad, and that 

YOL. n. 17 
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judgment must pass against the prisoners as on a con- 
viction. 

The learned Judge thought the matter ought to be 
brought before the Judges, and he therefore took the 
recognizances of the prisoners to appear at the Sum* 
mer assizes, at York, to be then dealt with as on this 
record might be just. 

The opinion of the Judges was requested as to what 
ought to be the judgment on this record. 

This case was argued in Easter term, 1841, before 
all the Judges, except Bosanquet, J., Gubney, B., and 
Maule, J. 

Pashlet for the prisoner. There are two questions 
here ; first, is the plea good ? second, is this indictment 
good? The first depends on the 7 & 8 G. 4, c. 29, s. 
53. That section renders the person charged liable to 
a conviction for this misdemeanor, though the evidence 
proves a felony. He is tried for one ofience and puur 
ished for another, though not charged with it. The 
provision is altogether anomalous. 

TiNDAL, C. J. He is in a better situation, inasmuch 

as he is not convicted of a felony, only adjudged as for 

- - a misdemeanor. The notion was, *that the 

misdemeanor was merged in the felony. The 

statute alters that by punishing as for a misdemeanor. 

Still he might here be put in jeopardy for the offence 
he was acquitted of there. 

[Alderson, B. These defendants were not put in 
jeopardy by the former indictment, for the misde- 
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meanor charged in this. The acquittal on that might 
have been on the ground that the offence did not 
amount to a felony. 

Parke, B. They are charged, or rather made liable 
to punishment, on this indictment either for the lar- 
ceny or for the misdemeanor. The plea only answers 
one of these. The misdemeanor is not answered.] 

If autrefois cucqait is not a good plea, neither would 
aatrefoia convict^ and so a party who had been convicted 
and suffered punishment for the larceny might after- 
wards be punished for the misdemeanor. 

[EoLFE, B. That difficulty occurred to me at York ; 
certainly the party ought to have the benefit of the 
former conviction.] 

Without pursuing the argument further as to the 
plea at present, it is submitted that this indictment is 
bad ; first, the false pretence is not sufficient. It is 
a mere lie. It is too large a proposition, that a false 
representation of an existing fact is sufficient within 
the act of parliament. There is a large class of cases 
decided otherwise. In R. v. Wheatley, 7 C. & P. 825, 
selling an unsound horse, stating hun to be sound, ww 
decided to be no criminal offence. B. v. Codrington, 
1 C. & P. 661, selling an estate which the party had 
already sold, was not obtaining money by false pre- 
tences. 

♦[Parke, B. In Reg. v. Parker(a) I left it p^n^^-, 
to the Jury to say whether the defendant had 

(a) Snpra, 1. 
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falsely represented that he had an account at the bank 
of Stuckey and Co. The Jury found the representa- 
tion to be false. The Judges held the conviction rights 
as it was the false representation of an existing fact.] 

There is another objection to this indictment, on 
which it is clearly bad. There is no allegation that 
the defendants knew that Barlow had not the money ; 
nor is it alleged that they did knowingly falsely pre- 
tend, &c. In Chitty's Criminal Law it is laid down 
that the scienter must be averred. In R. v. Wickham, 
10 A. & E. 34, this was conceded throughout the argu- 
ment. Here his pocket might have been picked of the 
money without his knowledge. 

He was stopped in his argument. 

All the Judges held the indictment bad for want of 
this allegation. 



REGINA t;. PATRICK MAXWELL STEWART WAL- 
LACE and MICHAEL SHAW Sl^EWART WALLACE. 

The Central Criminal Court has Jurisdiction to try accessories before the 
fact to the felony of '* casting away and destroying a ship" on the high 
seas, on an indictment in the usual form against principal and accessory, 
though the principal felon be not amenable to justice. The underwriters 
on a policy on goods fraudulently made are within 1 Yict. o. 89, s. 6, 
though no goods were put on board. 

The prisoners were tried before the Lord Chief 
Justice Tindal, present, Bosanquet and Williams, 
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Justices, at the March sessions, at the Central Crimi- 
nal Court, in the year 1841, upon the charge of heing 
accessories before the fact, to a felony committed by 
Edmund Loose as principal, the principal *not 
having been previously convicted, and upon ^ -■ 
the evidence given at the trial appearing to be not 
amenable to justice. 

The prisoners having severed in their challenges 
were tried separately; but it was understood at the 
trial that the legal objections which were urged by the 
counsel in behalf of the one of them, should be con- 
sidered as applicable to both. 

The first count in the indictment stated that Ed- 
mund Loose, late of London, mariner, with force and 
arms, a certain vessel called the Dryad, the property 
of Alexander Howden and others, on a certain voyage 
upon the high sea43 then being, then and there upon 
the high seas, and within the jurisdiction of the Ad- 
miralty of England, and within the jurisdiction of the 
Central Criminal Court, feloniously, unlawfully, and 
maliciously did cast away and destroy, with intent to 
prejudice the said Alexander Howden and another being 
part owners of the said vessel, against the form of the 
statute, &c., and further that Patrick Maxwell Stewart 
Wallace, before the said felony was committed in form 
aforesaid at London aforesaid, and within the jurisdic- 
tion of the said Court, did feloniously and maliciously 
incite, move, aid, counsel, hire, and command the said 
Edmund Loose the said felony, in manner and form 
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aforesaid^ to do and commit against the form of the 
statute, &c., and further, that the said Michael Shaw 
Stewart Wallace before, &c. (a similar charge against 
Michael of being accessory before the fact) . 

The second count omitted the words describing the 
Dryad as the property of Alexander Howden and 
others. 

The third and fourth counts were the same respec- 
tively as the first and second, di£fering only in the 
mode of charging the intent to prejudice, which 

[*202] "^ ^^'^:^'^^ ^«« *^l«g«d ^ ^ "^*^ ^*«»* 

to prejudice Pedre Juan de Zulietta and others, 
the owners of certain goods then and there laden, and 
being on board the said vessel/' 

The fifth and sixth counts charged the intent to be 
to pirejudice John Irving, then and still being the chair- 
man of a certain company called by the name of '^ the 
Alliance Marine Assurance Company," which Com- 
pany had before then underwritten a certain policy on 
LrWB good., then being «, bo«d the «ua yL, 
which said policy was then in full force and operation. 

There were twenty other counts stating the inten- 
tion to be to prejudice the underwriters on other poli- 
cies of insurance, some effected on goods, some on the 
vessel, some on freight. 

At the trial it appeared that Alexander Howden 
and one Anistice were owners of one-fourth of the ship 
Dryad, and the prisoner Michael of the other three- 
fourths; that the goods which were put on board by 
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Zulietta and Co.^ the charterers of the ship^ were in- 
gured at Lloyd's, the intent to prejudice the under- 
writers on that policy being alleged in one of the counts 
of the indictment; but that in the case of three dif- 
ferent policies on goods specified therein, and which 
were effected by the prisoners themselves, no part of 
such goods were ever put on board. 

It was further proved that the ship was wilfully 
sunk by Loose the captain on the high seas, near the 
Island of St. Domingo, and that there was a total loss 
except a very trifling salvage both of the ship and the 
cargo on board, and the prisoners were found by the 
Jury guilty of the whole charge in the indictment. 

The counsel for the prisoners objected at the trial 

amongst other things to the jurisdiction of the Court. 

♦The attention of the learned Judges was called r^^^oi 

r*203J 
to the following clauses of the several acts of 

parliament upon which the validity of those objections 

would be argued. 

First, the 9th sect, of the 7 G. 4, c. 64, relating to 
the indictment and trial of accessories before the fact. 

Secondly, the 22d sect, of the 4 & 5 of W. 4, c. 36, 
giving the power to the Judges of the Central Criminal 
Court, to hear and determine offences within the juris- 
diction of the Admiralty. 

Thirdly, the 6th and 11th sections of 1 Vict. c. 89, 
the former of which describes the offence of casting 
away or destroying ships, and the latter the punish- 
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ment of accessories before the fact> to any felony pun- 
ishable under that act. 

The objections made at the trial were : — 

Firstly-, That the indictment was not properly 
framed as an indictment for a substantive offence 
within the meaning of the stat. 7 G. 4, c. 64, s. 9, but 
as an indictment at common law against the principal 
and accessory before the fact, and that as the principal 
felon had not been convicted, the accessory before the 
fact could not be tried or convicted upon it. 

Secondly, That upon the proper construction of the 
statutes, this court has no jurisdiction to try the offence 
of an accessory before the fact in cases of felonies com- 
mitted upon the high seas, unless where the principal 
felon himself has been committed to or detained in 
prison by this court for such offence committed on the 
high seas. 

Thirdly, That as the stat. 1 Vict. c. 89, s. 6, de- 
scribes the felonious intent to be "to prejudice the 
persons who shaU underwrite any policy of insurance 
upon goods on board the ship," no evidence was admis- 

r*204] '^^^ ""'^^ ""'P*'* *° *^" ^^"^ P°^^"^'' °^ *s°^ 

effected by the prisoner, where confessedly no 
such goods were ever put on board. 

This case was considered (a) at a meeting of all the 
Judges, except Bosakquet, J., Gurnet, B., Coleridge, 

(a) The Attornej-General appeared to argue this case on the part 
of the Crown ; but, no counsel appearing on the other side, he with- 
drew. 
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J., and Maule, J., in Easter term, 1841; and as to 
the first objection, they were of opinion that the de- 
scription of the o£fence was not altered by the statute. 
It might have been put in a difierent shape, but every 
allegation in this indictment would have been included 
in any other. As to the second objection that the 4 & 
5 W. 4, c. 36, s. 22, must be taken distributively, as to 
the commission of oyer and terminer, and of gaol de- 
livery. There was a general power to hear and deter- 
mine all offences committed on the high seas, though 
the gaol delivery commission only extended to all per- 
sons committed or detained; and as to the third objec- 
tion, that the words in the statute were a mere descrip- 
tion of a policy on goods; and they unanimously held 
the conviction right. 



REGINA V. WILLIAM CAIN. 

Where a friendly society had appointed a treasurer and two trustees, one of 
the trustees was held guilty of larceny in stealing the money of the society, 
the money being alleged in the indictment to be the property of the trea- 
surer ; and haying been taken from his hands with the intention of steal- 
ing. 

The prisoner was tried before Mr. Justice Bosan- 
QUET at the Spring assizes for the county of Cambridge, 
in the year 1841, and convicted upon the second count 
of the indictment, which charged him *with r-,^oACT 
stealing a ten pound promissory note of William 
Shildrick, his master. 
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The learned Judge thought it doubtful whether he 
could properly be considered as the servant of WiUiam 
Shildrick, and therefore recommended the Jury, if they 
thought that he had stolen the note^ to find him guilty 
of a simple larceny^ reserving for the consideration of 
the Judges a question whether^ under the circumstances 
of the case, the property in the note was rightly charged 
to be that of William Shildrick. 

WilUam Shildrick was treasurer of a Friendly Union 
Society held at Cambridge. The prisoner was clerk to 
that society. He was also a trustee, and had been so 
before he was clerk. 

Bobert Scarr was also a trustee. The rules of the 
society had been re-enroUed pursuant to the 10 6. 4, 
c. 56, as amended by the 4 & 5 W. 4, c. 40. The 
question turns on the construction of s. 11, of the 10 G. 
4, c. 56, which authorizes a Friendly Society from time 
to time to elect and appoint such persons into the office 
of steward, president, warden, treasurer, or trustee of 
such society as they shall think proper : and also of 
sect. 13, which authorizes the treasurer or trustee for 
the time being of such society, with the consent of such 
society, testified according td the general rules of such 
society, to lay out such part of the money as the exi- 
gencies of such society shall not call for the immediate 
appUcation of. 

And of sect. 21, by which it is enacted that all the 
effects of such society shall be vested in the treasurer 
or trustee for the time being, and shall for all purposes 
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of suit, civil or criminal, be taken to be, and shall in 
every such proceeding (where necessary) be stated to 
be the property of the person appointed to the office of 
treasurer or trustee of such society for *the tiine p^oAftT 
being, in his or her proper name, without further ^ ^ 
description. 

By the 28th rule of the society it is provided that as 
soon as ten pounds more than is necessary for immedir 
ate use is in the box, it shall be delivered to the trustees 
chosen for that purpose, who shall dispose of it bb the 
society shall direct, agreeably to the act of parliament 
10 Geo. 4, c. 56, s. 13. 

It was the duty of the treasurer to receive from the 
stewards the money paid by the members, which he the 
treasurer kept until twenty pounds or thirty pounds 
were collected, when the treasurer proposed to the 
society that a certain amoimt should be deposited in 
the savings' bank. 

The duty of the prisoner as clerk was to keep the 
books, and as trustee to deposit and take moneys from 
the savings' bank. Either of the trustees could draw 
out money if he brought the book. Upon a club night 
previous to the 16th January, it was settled that ten 
pounds should be paid into the bank ; the prisoner, one 
of the trustees, did not wish to take it then, but it was 
arranged that the trustee should come to take the money 
on the following Saturday. 

On Saturday the 16th of January the prisoner came 
to the treasurer's house alone, not having been sent for, 
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and said that he had made an appointment with his 
brother trustee to come down for the money, and that 
he had left him at St. Botolph's church, whereupon the 
treasurer gave him the promissory note in question, 
and took the receipt as follows : 

January 16, 1841. Received of Mr. Shildrick the 
sum of lOZ. on account of the Friendly Union Society, 
to be deposited in the savings' bank. (W. Cain, Clerk.) 

Soon after he told Robert Scarr, his co-trustee, that 
--^- ^-, *he had seen Mr. Shildrick, and all was right, 
and he would not take Scarr from his work. 
The account at the bank was headed thus : 

Friendly Society Bank, Black Swan, Bridge Street, 
Cambridge. Trustees, W. Cain, Robert Scarr. 

The prisoner admitted that he had got all the money 
of the society away from the bank, and being asked by 
the treasurer what he had done with the ten pounds 
which he had let him have, the prisoner answered, 
" that is gone with the rest." 

The ten pounds were never paid into the bank, nor 
was any sum placed to the credit of the society on the 
16th of January or afterwards. 

The Jury found that the prisoner obtained the note 
from Shildrick on the 16th of January, with an intent 
at the time of so doing to steal it. 

It was objected however that as the prisoner was a 
trustee, the property in the note was vested either 
wholly or in part in him, and was not the sole property 
of Shildrick. 
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It was answered, that the intent and meaning of the 
statute was to vest the property in one officer, and one 
only, whether he should be called treasurer or trustee ; 
that Shildnck the treasurer was that person ; and though 
the prisoner together with Bobert Scarr were appointed 
and called trustees for certain purposes by the society, 
they could not, either jointly or severally, answer the 
description of the officer, in whom the property was 
directed by the statute to be laid in the indictment. 

The opinion of the Judges was requested, whether 
the property was rightly laid in William Shildrick the 
treasurer ? 

This case was argued before all the Judges, except 
♦Parke, B., Alderson, B., and Bosanquet, J., p^oaot 
in EaBter term, 1841. ^ -■ 

Bramwell for the prisoner. 

The property is not rightly laid in Shildrick. The 
question wholly turns on 10 G. 4, c. 56. The 4 & 5 
W. 4, c. 40, makes no diflference. Independent of the 
statutes, the property must be in the partners them- 
selves. The twenty-first section vests the property in 
the treasurer or trustee. It is difficult to say which is 
meant. If it stood alone, it might mean the one ap- 
pointed by the society, but the eleventh section throws 
light on this ; by that, the society may elect into the 
office of treasurer or trustee, &c. By the interpretation 
clause the singular term is to include plurals, the mean- 
ing, therefore, is, that the society should appoint one 
person to be the officer to do the duties of all the diffe- 
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rent officers named, and the thirteenth section expressly 
joints out duties of a treasurer or trustee : section 14, 
also. By these officers called differently by the difl^ 
»nt «e«on», only one per«,n i. c»nten.puL. ^ in 
fict, two or more pereon. have been appointed, it i< 
impossible to say who ought to do the duties as the 
section requires, and section 22 enacts property in one 
person. Shildrick was not such person. He did not 
act in the manner of treasurer or trustee, only as trea- 
surer. If two might be appointed, is there anything 
to fix in which property should vest ? It vested in the 
prisoner as trustee. The treasurer had not the power 
of vesting the money as in section 13. By the twenty- 
eighth rule, the power is given to the trustees to dis- 
pose of the money. There is not, in fact, such an offir 
cer as contemplated by the act ; though called so, he is 
not vested with the real duties of treasurer. Property 
is, by the statute, in trustees, both before and after the 
treasurer has passed it into their *custody. As 
against a stranger wrongdoer the money was 
in Shildrick up to the time of taking, but here he in- 
tended to part with both property and possession. 
Prisoner was, in ta^t, the person in whom the property 
vested, and therefore, no larceny could be committed. 

Wabren for the prosecution. 

The statute might have been intended to meet the 
case of peculations by persons of the partnership. At 
the time the prisoner took the money, he was not a part 
owner or jointly possessed of the money. The case 
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finds the duty of the treasurer to receive the moneys 
paid by the members, &c. The duty of. treasurer was 
to receive and keep ; and the duty of the prisoner is 
also specified and different. The property vested in the 
treasurer against all wrongdoers, even members of the 
society. No legal interest passed out of the treasurer, 
the facts are clear as to that, and no question is re- 
served upon it ; it is the same as to the taking, as if a 
stranger had stolen them from Shildrick. The money 
did not and could not vest in the trustee or trustees till 
actually paid into the bank in their names. That is a 
condition precedent to any property vesting in them. 
Prisoner took it with intent of stealing, not of plac- 
ing it in the bank. The case is the same as if he 
had broken open the desk of the treasurer and taken 
it. 

The Judges were of opinion that the conviction was 
right, the treasurer, on the facts stated, being substan- 
tially the officer intended. 

Larceny may be committed on one's own property, when the in- 
tent is to charge another with the value of it. Palmer ▼. The People, 
10 Wend. 165. 



*REGINA V. JOHN THORN. [*210] 

A forged request to pay a third person money on account of the sapposed 
writer, will not raatain an indictment for forgery, deacribing it either at 
an nndertaking, warrant, or order for the payment of money. 
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The prisoner was tried before Mr. Baron Gurnet at 
the March sessions, at the Central Criminal Courts in 
the year 1841, on an indictment which charged him 
with uttering a forged undertaking for the payment of 
21. 7s. 8d., with intent to defraud James Lys Seager 
and others. 

In another count the instrument forged was described 
as a warrant for the payment of money. 

And in another count an order for the payment of 
mcmey. 

Messrs. Seager and Evans were distillers at Milbank, 
they had a customer at Taunton of the name of Chap- 
pell ; on the 23d of February they had forwarded two 
puncheons of spirits to him; it was taken by their 
wagon, with their names upon it, and the puncheons 
were addressed, T. L. Chappell, Taunton, Somerset, in 
characters which could be read by a person standing in 
the street by the side of the wagon. 

On the next day the prisoner employed Walker, a 
ticket porter, who plies at Westminster HaU, to take 
the following letter and paper to Messrs. Seager's : 

« TauBton, February 20, 1841. 

" Mr. Bennett. Sir, I have received your letter 
respecting a balance of your account, and beg to say 
had any person called as expected it would have been 
paid : I now return the case with this enclosed, and the 
amount being so small I give you on the other side an 
order upon Messrs. Seager and Co., as per address, and 
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if you will send this to them they will pay it for me ; 
*after deducting case I make balance 21. Is. Sd.y 
and for which please give a receipt. 

" I am, Sir, your obedient, T. D. Chappell. 

*< Tliames Street, London;" 

« Taunton, Fore Street, Feb. 20, 1841. 

"Messrs. Seager, Evans and Co: Gentlemen, I 
shall feel obliged by your paying Mr. Bennett the sum 
of 21. Is. 8d., and debiting me with the same ; you will 
please have a receipt^ and add the amount to invoice of 
order in hand. I am, &c., T. D. Chappell. 

« Bifltillers, &o., Milbank, Westminster, London." 

" Feb. 24, 1841, Received 2Z. 7s. Sd. 

" T. Benkett." 

Telling him to receive 21. 7s. Sd.y and bring it to him 
at Oliver's coffee-house. Walker went to Messrs. 
Seager's counting-house, presented the letter and the 
paper. Mr. Seager, who was present, conceived sus- 
picion of a fraud, and he directed a clerk to deliver the 
money to Walker and went out himself Walker re- 
turned towards Oliver's coffee-house ; the prisoner met 
him in the way, received the money from him and gave 
him a shilling for his trouble, and was immediately ap- 
prehended by Walker and Mr. Seager with the money 
in his hand. 

Mr. Chappell waa called and proved that the letter 
was not sent by him, or by his authority. Mr. Seager 

TOL. n. 18 
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said that if he had not suspected a fraud he should 
certainly have complied with the request land paid the 
money, and that in the course of business his house 
does pay money on the request of their country custo- 
mers. 

The counsel for the prisoner contended that this 

*" ment, as the paper was neither an undertaking, 

nor a warrant, nor an order for the payment of money, 
that it was nothing more than a request. 

The learned Judge reserved the point for the con- 
sideration of the Judges. The Jury convicted the 
prisoner. 

Vide Bavenscroft's case, Buss. & B. 161; B. v. Baake, 
2 Moody, C. C. 66, 8 C. & P. 627. 

This case was argued at the same meeting of the 
Judges as the last case in Easter term, 1841. 

Sir F. Pollock for the prisoner. 

This document is neither of the three things speci- 
fied in 11 G. 4, & 1 W. 4, c. 66, s. 3. It is neither 
an undertaking, warrant, nor order for the payment of 
money. It is clearly not an undertaking, nothing of 
the sort is expressed in it. Nor is it a warrant; 
that is a word of legal import, not one of ordinary and 
familiar use. It always imports authority, such as dock 
warrants, dividend warrants, an order for goods pur- 
portmg to come from a customer, though in some sense 
as against the person giving it as an authority, is not 
su£Gicient. Party must have some authority over the 
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goods beyond the instarument itself. There must be 
some power and control over the goods in the person 
giving it Clinch's case, 2 East P. C. 938. There 
must be some right in the party giving it independent 
of the order or warrant, something dehors the instru- 
ment itself. The nearest case on the facts is Begina v. 
Baake {uhi supra) ; but that case is distinguishable, the 
instrument there does in fact authorize parties having 
money if ordered, to pay to a third person. Persons 
there had the power independent of the instrument. 
In the report of that case in 8 C. & P., Pare, J., in 
summing up, gives the reason. J. Ravenscroft's case. 
Buss. & By. 161, the *document was held no 
order, and so in B. v. Baker, 1 Moody's C. C. B. 
231, because there was no disposing power over the 
money in the hands of Thomas. B. v. Ellis, 1 Leach, 
363, is also in point. This is nothing more than a 
request, the party had no right to complain of a non- 
compliance. The course of business as found makes 
no difference. If the parties had been used to lend 
money they were not bound to do so. A felony cannot 
be made out by the intention of another person, by 
the fact that they would have paid. This ranges 
within the cases of Bavenscroft and Baker, as no 
authority is imported in the instrument. 

Bodkin for the Crown. 

The facts as stated support all the counts in the in- 
dictment. This is an undertaking to pay money. The 
circumstances attending the uttering a forged instru- 



/ 
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ment can now be taken into consideration in consider- 
ing the nature of the instrument itself, though the 
older cases were somewhat different. The import of 
the instrument is clearly to make Chappell answerable 
for a repayment of the money to be advanced. If 
genuine, Chappell might have been sued on it as an 
undertaking. That word first appears in this act. It 
is not in any of the previous forgery statutes. In 
Beid's case, suprcl, p. 62, a similar instrument was held 
within the statute. As to its being a warrant or order, 
the doctrine is rather too large that persons giving 
such must have authority. Baake's case rather im- 
ports that the person had not money in the hands of 
the other party. Can a check be an order, or not, ac- 
cording as the person giving it had a balance in his 
favor or not ? No distinction is taken between war- 
rant and order ; in the older cases they were consi- 
dered the same. R. v. Sogers, 9 C. & P. 41, 
*shows that the course of dealing may be ad- 
mitted to decide the nature of a document, and ac- 
cording to that case this may be a warrant, though 
perhaps not an order. The facts find that it would 
have been paid. 

Sir p. PoLiiOCK, in reply. 

As to this being an order the point seems to be 
abandoned. It is not an undertaking, because no 
terms equivalent to an undertaking are found in the 
document itself. An impUed undertaking might arise 
&om the whole facts, but that is not included within 



BEGIKA V. ATKINSON.--1841. 277 

the statute. It is no warranty because there is no 
authority to deal with the money. 

The Judges were unanimously of opinion that the 
conviction was wrong. All thought that it was no 
undertaking, because none was expressed in the docu- 
ment. That it was no order, because it does not pur- 
port to be one in form ; and all agreed that according 
to the decided cases it was no warrant, though some 
thought it might have been otherwise, if res integra ; 
it was not an authority to pay over, the prisoner hav- 
ing no control over the money. The proper meaning 
of the document was a request, and the same statute 
makes a forged request, for the delivery of goods, a 
felony. 



*REGINA V. THOMAS ATKINSON. [*215] 

Where it was shown to be the custom of bankers to give receipts on the de- 
posit of money in the following form : " Recelyed of A. B., eighty-flye 
pounds to his credit. This receipt not transferable ;" and to repay the 
money with interest on the return of the receipt, with A. B.'s name writ- 
ten on it. Held, that forging the name of A. B., and receiying the money 
due on its return, was a forging and uttering an aeguUtanet^ for 862. 

The prisoner was tried before Mr. Justice Maule at 
the Spring assizes, for the county of Durham, in the 
year 1841, for forging and uttering a certain instru- 
ment with intent to defraud Jonathan Backhouse and 
others. The indictment contained eight counts, on 
four of which the prisoner was acquitted. He was 
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convicted on the thirds sixth, seventh, and eighth 
counts. 

The third count charged the prisoner with feloni- 
ously forging a certain warrant and order for the pay- 
ment of money, to wit, a warrant and order for the 
payment of 85Z., with intent to defraud, &c. 

The sixth count differed from the third in describing 
the instrument forged as an acquittance and receipt 
for money, to wit, for 85Z. 

The seventh and eighth counts were for uttering 
forged instruments, described as in the third and sixth 
counts. 

It appeared in evidence that one John Mann, in 
June, 1839, had deposited the sum of 85Z. in the hands 
of Jonathan Backhouse and others, who constituted 
the Darlington Bank, at Stockton, and on that occa- 
sion received from the bank an accountable leceipt as 
follows : — 

" No. P. 266. 

** Dablinqton Bank, Stockton, 12d., 6m., 1889. 

" Beceived of John Mann, eighty-five pounds to his 
credit. 

" For Jonathan Backhouse and Ck). 
"85Z. Entd. F. B. 

" Frederick Backhouse. 
"This receipt not transferable." 

*In October, 1840, the prisoner, "Atkinson," 
L ■' having this receipt in his possession, went to 
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the bank, and representing himself to be John Mann 
therein meiitioned, wrote the words John Mann on the 
face of the receipt, and delivered it to the bankers, who 
paid him the sum of 87Z. Vis. 6d, being the amount 
mentioned in the receipt with interest. It further 
appeared in evidence, that interest by the course of 
dealing between the bankers and their customers was 
payable on their accoimtable receipts, and that the 
bankers on having a receipt delivered back to them 
with the name of the party who had deposited written 
upon it by him, treated it as an order for the payment 
of the amount deposited with the interest then due, 
and paid such amount and interest accordingly. 

It w» olaeeled for the priaoner, that on thi« eri- 
donee the eounto ahove .peeifled were disproved, that 
the document itself, independently of the evidence, 
had no meaning, and that the evidence showed it to be 
an order, &c., not for 85Z., as stated in the counts, but 
for 87Z. Vis. %d. To this it was answered that it was 
not necessary to state the amount at all, or that being 
stated under a videlicet, it need not be proved pre- 
cisely, and the case of Rex v. Johnson, 3 M. & S. 539 
was cited. 

The learned Judge entertained some doubt, but left 
the case to the Jury, and requested the opinion of the 
Judges on the question. 

Whether the evidence supported the third, sixth, 
seventh, and eighth counts, or any of them. 
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This case was considered at a meeting of all the 

Judges in Easter term, 1841 (except Bosanquet, J., Ebs- 

KiNE, J., and Maule, J., and Gubnet, B.), and the 

Judges present were unanimously of opinion 

"^ that *the conviction was good. The document 

is an acquittance for 852. and interest. 



REGINA V. PETER WATKINS. 

On an indictment for burglary, with intent to rayish A. D., the prisoner 
cannot be oonyioted of an assault on A. D., under 1 Vict. c. 85, s. 11. An 
assault merely is not included in the felony charged, though the indict- 
ment alleges a beating and wounding the said A. D. in the dwelling-house. 

The prisoner was tried before Mr. Justice Coltman 
at the Spring assizes for the county of Glamorgan, 1841, 
for that he feloniously and burglariously the house of 
one John Davies did break and enter, with intent one 
Alice Davies in the said dwelling-house then being vio- 
lently and against her will then and there feloniously 
to ravish and carnally know, and the said Peter Wat- 
kins then and there in the said dwelling-house, with 
force and arms feloniously did wound, beat, and strike 
the said Alice Davies then being in the said dwelling- 
house. 

An objection was taken to the indictment that it 
ought to have alleged the intent to be to ravish Alice 
Davies in the dwelling-house, burglary being defined to 
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be the breaking and entering of a dwelling-house with 
intent to commit a felony therein. 

The learned Judge overruled this objection. 

The Jury found the prisoner not guilty of the fe- 
lony and burglary, but guilty of an assault on Alice 
Dayies. 

The learned Judge passed sentence of imprisonment 
on the prisoner, but desired the advice of the Judges 
whether this was a case in which the party could be 
convicted of an assault under the statute 1 Yic. c. 85, 
s. 11, and whether the objection taken to the indict- 
ment was sustainable. 

This case was considered by a meeting of Judges 
*in Easter term, 1841, and they thought the con- 
viction wrong. The assault in this case is not "^ ^ 
included in the crime charged of burglary with mtent 
to commit a rape. The assault of beating and wound- 
ing is only additional. 



REGINA V. PHILIP ROSE CURRY. 

A writmg directed to A. ftnd Co., requiring them to pay 4he bearer on de- 
mand a enm of money, is not, on an indictment for forgery, a bill of ex- 
change or order for the payment of money. 

The prisoner was tried and convicted before Mr. 
Justice Maule at the Spring assizes for Durham in the 
year 1841, for offering and putting off a forged bill of 
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exchange or order for the payment of money with in- 
tent to defraud; &c. 

It was objected in arrest of judgment that the 
counts on which he was convicted were insufficient, 
inasmuch as the instrument set out in them, neither 
appeared by its terms nor was shown by averment 
to be a bill of exchange or an order for the payment 
of money. 

One of the counts charged '^ that the prisoner on, 
&c., at, &c., feloniously did offer and put off a certain 
bill of exchange, which bill of exchange is as fol- 
lows : — 

"Hylton, Feb. 17, 1841. 

" ' Please to pay on demand to the bearer the sum 
of twenty pounds for value received, as witness our 
hand, Messrs. Thomas Gaily and Co.,' with intent to 
defraud Mathew Hulton Chayter, and others, against 
the form of the statute, &c.'^ 

r^^-. r^-l *The othcr count differed from that stated, 
r*219j 

only in substituting the words order for pay- 
ment of money for the words bill of exchange. 

The learned Judge respited the judgment till the 
next assizes, in order that the opinion of the Judges 
might be obtained on this question whether the counts 
or either of them could be sustained. 

This case was considered at a meeting of the Judges 
in Easter term, 1841, and they were unanimously of 
opinion that the conviction was bad. This case was 
distinguished from B. v. Hawkes, supr&, 60, in this^ 
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that there the act of putting the acceptance was a sort 
of estoppel to say it was not a bill of exchange. 



REGINA V. CHARLES PAGE. 

An indictment charging that the prisoner on, ftc, at, &c., one piece of coun- 
terfeit coin, &c., '< did utter and put off to A. B., knowing the same to be 
false and counterfeit,*' is good, whether the objection of uncertainly as to 
the time, &c., and in << knowing" be taken before or after yerdict. 

The prisoner was tried and convicted before Mr. 
Justice C!oLERnx;}E at the Spring assizes for Hereford- 
Bhi«, m the ye.r 1841, u^n L mdictment touned 
under the last clause of the 7th sec. of 2 W. 4, c. 34, 
for uttering counterfeit money after a previous convic- 
tion for uttering on the indictment (set out p. 223). 

At the close of the case for the prosecution, and 
when the record of the former conviction had been put 
in, it was objected that the present indictment was bad 
upon its face on two grounds, and that there was be- 
sides a variance between the recital in it of the former 
record and the record itself. The learned Judge re- 
served the latter point only, but stated the *two ^,^0901 
former also, that the prisoner might have the ^ ^ 
proper relief if he was wrong in overruling either. 

First, it was objected that this indictment was bad 
for want of an addition of time and place to the alle- 
gation of knowledge, which is to be found neither in 
the recital of the former indictment nor in the substan- 
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tive charge on the face of this. It appeared to the 
learned Judge that as to the omission in the indict- 
ment recited, which recital was proved to be correct; 
that indictment being in the words of the statute, was 
at all events good after verdict, and that it was proper 
to recite it accurately according to the fact, and that 
the statute might and therefore ought to be read so as 
to import a knowledge at the time of uttering. And 
that if so read, it sufficiently described the offence, and 
therefore an indictment framed in its very terms, must 
be good. It is to be observed, however, that the statute 
does not introduce any words as to the person to' whom 
the counterfeit money is put off, and so it not only 
makes any allegation of time and place less necessary, 
but also avoids the ambiguity which this indictment 
was alleged to have, the participle " knowing" gram- 
maticaUy referring rather to the party defrauded thim 
to the party charged. 

Secondly. It was objected that the indictment did 
not state any former conviction, because neither the 
plea nor the verdict of the Jury were recited ; but the 
Judge thought the allegation that ^^ he had been in due 
course of law tried and convicted by a certain jury," 
&c., together with the statement of the judgment, was 
sufficient. 

The third objection was, that the recital of the for- 
mer record showed a conviction of the prisoner and one 
Thomas Page, whereas the proof was that the prisoner 
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alone had been convicted, and Thomas *Pace ^^^^^^ 

[*2211 
acquitted. This seemed to the learned Judge "* 

doubtful, and he requested the opinion of the Judges. 

This case was considered at a meeting of the Judges 
in Easter term, 1841, and they all, except Lord Den- 
MAK, C. J., thought the conviction good. 

The Lord Chief Justice thought that specifying the 
name to whom the coin was uttered, introduced an 
ambiguity, (a) 

(a) The Jurors for oar Lady the Queen upon their oath present 
that heretofore (to wit), that at the assizes and general delivery of the 
gaol of our Lord the late King, holden at Hereford, in and for the 
county of Hereford, on Saturday the third day of August, in the 
fourth year of the reign of our late Sovereign Lord William the 
Fourth, by the grace of Gtoi of the United Kingdom, &c., before the 
Bight Honorable Sir N. C. Tindal, knight, chief justice of our said 
late Lord the King of his Court of Common Pleas at Westminster, 
Sir John Gumey, knight, one of the barons of our late Lord the King 
of his Court of Exchequer at Westminster, and others their fellows, 
justices, &c., Charles Page, together with one Thomas Page, by the 
names and descriptions of Charles Page, late of the parish of Brom- 
yard, in the county of Hereford, laborer, and Thomas Page, late of 
the same, laborer, was in due form of law tried and convicted by a 
certain jury of the county duly taken and sworn, between our said 
late Lord the King and the Charles Page and Thomas Page in that 
behalf, upon a certain indictment then and there depending against 
them, the said Charles Page and Thomas Page. For that they, the 
said Charles Page and Thomas Page, on the fourteenth day of July, 
in the fourth year of the reign of our late Sovereign Lord William 
the Fourth, by the grace of God of the United Kingdom of Great 
Britain and Ireland, King, Defender of the Faith, with force and 
arms, at the parish aforesaid, in the county aforesaid, one piece of 
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false and counterfeit coin, resembling and apparently intended to re- 
semble and pass for a piece of the kte King's current silver coin 
called a shilling, unlawfully, unjustly, and deceitfully did utter and put 
off to one Mary Ann Watkins, spinster, knowing the same to be fidse 
and counterfeit, and that they, the said Charles Page and Thomas 
Page, at the time of such uttering and putting off the said piece of 
r*ooon *^^^^ ^^^ counterfeit coin as aforesaid (to wit), on the 
■- J same day, in the year aforesaid, at the parish aforesaid, had 

in their possession, besides the said piece of false and counterfeit coin 
so uttered and put off as aforesaid, one other piece of false and coun- 
terfeit coin resembling and apparently intended to resemble and pass 
for a piece of the late King's current silver coin called a shilling, 
knowing the said false and counterfeit coin to be false and counter- 
feit, in contempt of our said Lord the King and his laws, to the evil 
example of all others in the like case offending, against the form of 
the statute in such case xnade and provided, and against the peace, 
&c. And further, that the said Charles Page and Thomas Page, on 
the said fourteenth day of July, in the fourth year aforesaid, with 
force and arms, at the parish aforesaid, in the county aforesaid, one 
piece of false and counterfeit coin, resembling and apparently intend- 
ed to resemble and pass for a piece of the late King's current silver 
coin called a shilling, unlawfully, unjustly, and deceitfully did utter 
and put off to the said Mary Ann Watkins, spinster, knowing the same 
to be false and counterfeit, in contempt of our said Lord the late 
King and his laws, to the evil example, &c., &c., against the form, 
&c., and against the peace, &c. 

And thereupon it was considered by the Court there that the said 
Charles Page should be imprisoned and kept to hard labor in the 
House of Correction for the county of Hereford for two years, as by 
the record thereof doth more fully appear. And the Jurors afore- 
said, now here sworn and charged to inquire for our said Lady the 
Queen for the body of the county of Hereford, upon their oath afore- 
said, do further present that the said Charles Page, late of the parish 
of Boss, in the county of Hereford, laborer, having been so convicted 
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as aforesaid; afterwards (to wit); on the thirty-first day of December; 
in the fourth year of the reign of oar Sovereign Lady Victoria; by 
the grace of God of the United Kingdom of Great Britain and 
laeland; Queen; Defender of the Faith; with force and armS; at the 
prrish of Ross aforesaid; in the county of Hereford aforesaid; one 
pieoe of false and counterfeit coin resembling and apparently intended 
to resemble and pass for a piece of the Queen's current silver coin 
called a half-crown; unlawfully; unjustly; deceitfully; and feloniously; 
did utter and put off to one Elizabeth; the wife of Thomas HalC; 
knowing the same to be false and counterfeit; in contempt of our said 
Lady the Queen and her lawS; to the evil example; &c.; and against 
the form; &o.; and against the peace; &c. 



*REGINA V. WILLIAM EWINGTON. [*223] 

Peijvry cannot be committed in evidence given before oommissioners of 
bankropt, when there was no good petitioning creditor's debt to support 
the fiat 

The prisoner was tried before Mr. Babon Gurnet 
at the Summer assizes^ for the county of Warwick, in 
the year 1841, on an indictment for perjury alleged 
to have been committed before commissioners of bank- 
rupt. 

The first count in the indictment averred that Am- 
brose Prichard carried on the business of a builder, 
and that upon the 16th of October, 1837, he was in- 
debted to William Bartlam in the sum of lOOZ. and 
upwards, and that on that day he committed an act 
of bankruptcy, and that upon the 19th of October a 
fiat issued against him on the petition of Bartlam. 



/ 
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The indictment then proceeded to aver the authority 
to the commissioners given by the fiat; that they 
qualified ; that they adjudicated Ambrose Prichard to 
be a bankrupt, and that in the prosecution of the fiat 
it became and was material to inquire into the estate 
and e£fects of Ambrose Prichard, and to ascertain 
whether certain indentures of lease and release, bear- 
ing date respectively the 3d and 4th days of July, 
1837, made between Ambrose Prichard of the one part 
and James Prichard of the other part, whereby Am- 
brose did direct, limit, and appoint, grant, release, and 
confirm unto James Prichard a certain piece of land, 
&c., was a ho7id fide transaction, and whether the said 
indentures of lease and release were really and truly 
executed on the days of the date thereof. And that 
at a meeting of the commissioners upon the 31st of 

P2241 ^^"^^'^^ ^^^^' *^' ^^^^n^f^t appeared before 
•- -■ *them as a witness and was sworn, and that he 

knowingly, falsely, and corruptly did say, depose, and 

swear that he was the attesting witness to the deeds 

produced, dated the 3d and 4th days of July, 1837. 

That they were executed upon the 4th day of July; 
that he believed the stamps (meaning the stamps 
affixed to *the said deeds), were purchased at Ron- 
sham's; that they (meaning the indentures), were en- 
grossed about the latter end of June or the beginning 
of July, and that he could not tell when the stamps 
were purchased of Bonsham. 

Perjury was assigned upon these several statements. 
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The second count was more general. It averred 
that upon the 31st of January, 1838, the said William 
Ewington personally appeared before three of the com- 
missioners named and authorized in and by a certain 
fiat of bankruptcy duly issued, and then and there in 
prosecution against the said Ambrose Prichard, and 
touching and concerning the execution of certain in- 
dentures of lease and release, and appointment bearing 
date respectively the 3d and 4th days of July, 1837, 
and made between the said Ambrose Prichard of the 
one part, and the said James Prichard of the other 
part (the same as the first count), the said three com- 
missioners having competent power to examine the 
said William Ewington in that behalf, and that it be- 
came and was material to inquire into the estate and 
efiects of the said Ambrose Prichard, and to ascertain 
whether the said indentures of lease and release were a 
bond fide transaction, and whether they were really 
and truly executed and delivered on the said 3d and 
4th days of July, and that the said William Ewington 
then and there appearing at this meeting of the com- 
missioners was in due form of law sworn that r^onrT 
he *would make answer, &c., the said commis- 
sioners having competent power and authority to ad- 
minister the oath ; and that he did knowingly, falsely, 
&c., swear the same as in the first count, and the 
assignments of perjury the same. 

It appeared in evidence that Ambrose Prichard, a 
builder at Leamington, being insolvent, applied to the 

▼OL. n. 19 
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defendant^ who was an attorney residing in the same 
place, for his advice. He disclosed the state of his 
affairs to the defendant, and informed him that he was 
insolvent, that he was indebted to his brother James 
in the sum of 30Z. or 402., and that he had leasehold 
property which was mortgaged, but not to its full 
value. The defendant suggested to him the granting 
a mortgage to his brother James on this property for 
2001. ; that he should become a bankrupt, and that this 
would furnish the means of working the commission. 

The deeds were prepared by the defendant, and the 
stamps purchased, by his direction, of a person of the 
name of Eousham, in the early part of the month of 
September. The deeds were executed on or about the 
4th of that month, but they were antedated to the 3d 
and 4th of July. This was necessary to effect the 
fraud, because the fiat was to be issued, and was in 
fact issued, in the month of October. 

It appeared further, upon the cross-examination of 
the bankrupt, that the debt due to the petitioning 
creditor, Bartlam, was much less than lOOZ. It fur- 
ther appeared that there were two other creditors, to 
each of which he owed more than lOOZ.; therefore, 
under the 8th section of the stat. 6 G. 4, c. 16, the 
Lord Chancellor might, on application, have directed 
the substitution of a good petitioning creditor's debt 
for Bartlam's ; but this had not been done. 

The counsel for the defendant contended that the 

*defendant was entitled to an acquittal upon 

^ '' the first count, inasmuch as the averment that 
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Bartlam was a creditor for lOOZ. was not only not 
proved but disproved. Upon the second count they 
made several objections : first, upon the evidence that 
this disproof of the debt of the petitioning creditor 
rendered all the proceedings jiull ; next, upon the de- 
fect of averments, — that it was not averred that there 
was any petitioning creditor's debt. 

That it was not averred that any act of bankruptcy 
had been committed ; that it was not averred to be 
material that the date of the execution of the deeds 
should have been truly stated by the defendant ; and 
that, inasmuch as the whole transaction with James 
Prichard was concocted in fraud, the deeds would not 
have been more operative if dated the 4th of July 
than as they were dated the 4 th of September. And 
lastly, that there was not a substantive averment that 
any such deeds were in existence. 

The Jury found the defendant guilty, and the 
learned Judge reserved all the points for the conside- 
ration of the Judges. 

The following cases were referred to in the course 
of the argument: — Rex v. Punshon, 3 Campbell, 96; 
Rex V. Raphael, not reported, but mentioned in Man- 
ning's Nisi Prius Index, 32; Bums's Justice, 357; Rex 
V. Jones, 4 B. & Ad. 345; Rex v. Walton, 5 C. & P. 
338. 

This case was argued in Michaelmas term, 1841, 
before all the Judges except Bosakquet, J., Aldebson, 
B., and Patteson, J. 
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M, D. Hill for the prisoner. Upon the first objec- 
tion the prisoner is entitled to an acquittal. The &ct 
was proved that there was no good petitioning credi- 
tor's debt. The commission was therefore bad, and 
the commissioner had no authority to administer the 

.-^^^^-. oath. It is true that, by 6 G. 4, c. 118, s. 18, 
[*227] , . 

this ^commission might have been established 

by an order of the Lord Chancellor substituting a good 

petitioning creditor; but no such order has been made, 

and the commission must be deemed void as to the 

adjudication, and all acts subsequent to it. 

Lord Abikger. You say the adjudication was 
wrong, thereforo all subsequent proceedings are bad. 
The power to substitute a good petitioning croditor's 
debt shows that the Legislature intended it void with- 
out such an order. 

Hill then cited Muskett v. Drummond, 10 B. & G. 
163, when he was stopped by Lord Denhak, C. J., and 
the conviction was held bad. 



REGINA V. ROBERT SANDYS and ANN 

SANDYS. 

In an indictment for murder bj poisoning, it is sufficient, after alleging the ad- 
ministering, &c., the deadly poison, and the mortal sickness occasioned 
thereby, to ayer, " of which said mortal sickness and distemper the said 
E. S. on, &c., died." 

The prisoners were tried before Mr. Justice Erskine 
at the Summer assizes, at Chester, in the year 1841, 
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for the murder of Elizabeth Sandys, their infant 
daughter, aged six months, by administering poison to 
her. 

The Jury acquitted Ann Sandys and found Bobert 
Sandys guilty ; but the learned Judge respited the sen- 
tence until the following assizes, upon a motion made 
by Mr. Welsby, as counsel for the prisoner, in arrest of 
judgment on the ground that the indictment did not 
expressly allege that the said Elizabeth Sandys died of 
the poison. 

The following is a copy of the indictment : — 
Cheshire to wit. — The Jurors for our Lady the 
Queen upon their oath, present that Robert Sandys, 
late of the parish of Stockport, in the county of Chester, 
♦laborer, Ann Sandys, otherwise called Ann De- p^ooqt 
vannah, late of the same place, not having the 
fear of Gk)d before their eyes, but being moved and se- 
duced by the instigation of the devil, wickedly contriv- 
ing and intending one Elizabeth Sandys with poison, 
wilfully, feloniously, and of their malice aforethought to 
kill and murder, on the 23d day of September, in the 
fourth year of our Sovereign Lady Victoria, with force 
and arms, at the parish aforesaid, in the county afore- 
said, feloniously, wilfully, and of their malice afore- 
thought, a large quantity of a certain deadly poison 
called white arsenic, to wit, the quantity of one drachm 
of the said white arsenic, did give and administer unto 
the said Elizabeth Sandys with intent that she should 
take and swallow down the same into her body (they 
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then and there well knowing the said white arsenic to 
be a deadly poison), and the said white arsenic so given 
and administered unto her by the said Robert Sandys 
and Ann Sandys, otherwise called Ann Devannah as 
aforesaid, the said Elizabeth Sandys did then and there 
take and swallow, to wit, into her body, by reason and 
by means of which said taking and swallowing down 
the said white arsenic into her body as aforesaid, the 
said Elizabeth Sandys became and was mortally sick 
«,d di»t.n>pe«d in her body, of which =.id morW 
sickness and distemper the said Elizabeth Sandys, fix)m 
the said 23d day of September, in the year last afore- 
said, until the 25th day of the same month in the same 
year, at the parish aforesaid, in the county aforesaid, 
did languish, and languishing did liye, on which said 
25th day of September in the year aforesaid, at the 
parish aforesaid, in the county aforesaid, the said 
Elizabeth Sandys of the said mortal sickness died. 
And so the jurors aforesaid, upon their oath aforesaid, 
do say that the said Robert Sandys and *Ann 
Sandys otherwise called Ann Deyannah^ the 
said EUzabeth Sandys, in manner and form aforesaid, 
feloniously, wilfully, and of their malice aforethought, 
did kill and murder, against the peace of our Lady the 
Queen, her crown and dignity. 

Mr. Welsby insisted that the indictment ought to 
haye alleged that Elizabeth Sandys died of the poison, 
and of sickness occasioned thereby, and that it was not 
sufficient to allege that by reason of the swallowing of 



RBGINA V. SANDYS.— 1841. 295 

the poison the child became mortally sick and distem- 
pered, and that she ailerwards died of the said mortal 
sickness ; and he cited Starkie on Criminal Pleading, p. 
87; 2 Hale, 186; 2 Hawk. P. C. c. 23, s. 82, 83 ^ 
Eelynge, Rep. 125. 

For the Crown it was contended, that inasmuch as 
the indictment expressly alleges that the child became 
mortally sick by reason of the swallowing of the poison, 
and that the child died of the said mortal sickness, it 
was as expressly alleged that the child died of the poi- 
son as the facts would warrant, inasmuch as by the 
surgeon's evidence it appeared that the child died of 
the inflammation occasioned by the poison. 

The opinion of the Judges was requested whether 
the indictment was sufficient. K the Judges should be 
of opinion that the indictment was bad, and that no 
judgment could be pronounced on the verdict delivered 
by the Jury, it was obvious that both the husband and 
wife would be liable to be indicted afresh for the same 
offence ; and as a question of some difficulty arose on 
the trial respecting the admissibility of a document as 
evidence against the wife, and as the same question 
would probably be raised under a fresh indictment^ the 
learned Judge thought it right to suggest the question 
for the consideration of the Judges. 

*The child, Elizabeth Sandys, died on the 
25th of September, 1840, and was buried, and 
no suspicion arose that her death had been occasioned 
by poison until after the death of Mary Ann Sandys, 
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another child of the prisoners, aged four years, who 
died on the 13th of October, 1840, under very suspi- 
cious circumstances. The body of Mary Ann Sandys 
was opened and examined, and arsenic was found in 
its stomach and intestines ; and the parents having in- 
sinuated that the child had been poisoned by a woman 
of the name of Riley, she was taken into custody upon 
the charge, and on the examination before the coroner 
as to the cause of Mary Ann Sandys' death on the 14th 
of October, the mother, Ann Sandys, was examined 
upon oath as a witness, and her deposition was taken 
in writing and read over to her, and she put her mark 
to it. In the course of that examination questions 
were put to her relative to the death of Elizabeth 
Sandys, and in consequence of her answers, and other 
circumstances, the body of Elizabeth Sandys was, on the 
17th of October, disinterred and examined, when all 
the appearances indicated that that child had also died 
of poison, and arsenic was upon examination found in 
her stomach and intestines. 

The parents, Robert and Ann Sandys, were there- 
upon taken into custody upon the charge of poisoning 
both the children, and on the 28th of October were 
brought before the coroner in custody separately. 
When Ann Sandys was brought in she was told that 
she was charged with having poisoned her two children, 
and that that was the time when she might make any 
statement that she liked to the Jury, and that what 
she said would be taken down in writing. 
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Her former deposition, made as a witness on % 
14th, was then read over to her. She said she had a 
further statement to make, which she made, and what 
she then said was written down and afterwards read 
♦over to her. She* was aaked to sign it, but she 
refused. The coroner signed it, and it was pro- 
duced at the trial and identified by the person who 
wrote it, and was tendered, together with the original 
deposition, in evidence against Ann Sandys. 

Mr. Welsby objected that, as the greater part of the 
statement had been made by the prisoner when upon 
examination before the Coroner under oath, it could 
not be read in evidence against her. 

The point was argued, and the cases of Eex v. Owen, 
Carr. & P. 238 ; Rex v. Howorth, Greenwood's Coll. 
Stat. 138 ; and the other cases collected in Roscoe's 
Digest in Criminal Cases, were referred to. 

The learned Judge admitted the evidence, reserving 
the point for the consideration of the Judges if neces- 
sary, and now submitted it to their judgment. In 
his summing up he cautioned the Jury that no part 
of the statement made by Ann Sandys should in the 
slightest degree afiect the other prisoner, Robert San- 
dys, and therefore the learned Judge only suggested 
this question in the event of the indictment being 
thought insufiicient; but he nevertheless invited the at- 
tention of the Judges to it in the other alternative also. 

This case was argued at the same meeting of Judges 
as the last case. 
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Welsbt for the prisoner. This indictment is bad. 
It ought to have alleged that Elizabeth Sandys died 
of the poison and of the sickness occasioned thereby. 
In 1 Starkie, Cr. PI. 93, it is laid down that " It must 
be averred that the wound or bruise was mortal, and 
finally, the adequacy of the means to produce death 
must be further shown by a direct averment that the 
party died of the stroke or poisoning, and this cannot 
be supplied by any implication or *intendment 
whatsoever." And he quotes authorities in 
support of the position, — Lad's case. Leach, 112, 2 
Hale, 186, 1 Haw. c. 23, s. 82, 83, Kel. 125. 

In Miss Blandy's case, 2 Starkie, 387, the allegation 
is that the deceased died of the poison and of the sick- 
ness, &c., and it is there said to be material. 

Parke, B. In Donollan's case (a), the indictment 
alleged the deceased died of the sickness occasioned 
by the poison. 

Lord Abinger. In an indictment for murder by a 
sword you must state the wound by the sword, and go 
on, of which wound he died, not of which sword. 

In 1 East, P. C. 342, it is said : — " But in all cases 
the death by the means stated must be positively 
alleged, and cannot be taken by implication, and there- 
fore when the means of death is alleged to be by any 
stroke, the indictment should proceed to aver that the 
prisoner thereby gave to the deceased a mortal wound 
or bruise whereof he died ; or where by poison, after 

(a) 2 Starkie, 893. 
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stating particularly the manner of the poison being 
administered^ that the party died of the poison taken, 
and the sickness thereby occasioned/' 

Lord Denman, C. J. There is no authority re- 
ferred to that supports that position. The indictment 
in DonoUan's case appears to have been similar to the 
present. The authorities do not support the objection. 

Townsend was to have argued for the prosecution, 
but was not called on. 

The Judges were unanimously of opinion that the 
indictment was good, and the other question was not 
gone into. 



*REGINA V. DAVID HENRY GILCHRIST. [*233] 

A post-office order for the payment of 6/., in the ordinary form, is a warrant 
and order for the payment of money, and may be bo described in an in- 
dictment for larceny. The practice of transmitting and paying such orders 
being sanctioned and legalized by 8 & 4 Vict. c. 06, the same need not be 
stamped, on trial for larceny. 

The prisoner was tried before Mr. Baron Gubnet, 
at the October sessions^ at the Central Criminal Court, 
in the year 1841, on an indictment which charged in 
the first count, that on the 20th of September the 
prisoner stole four warrants and orders for payment of 
money (to wit), for the payment of 5?., each, and of 
the value of 57., each, the goods, chattels, and property 
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of Edward Williams, the same several sums secured, 
&c., being due and unsatisfied to him, against the 
statute, &c. 

Second count, stealing four warrants and orders for 
pajmient of money (to wit), for payment of the sum of 
5Z., each, and of the value of 5Z., each, commonly called 
" post-office money-orders," the goods, chattels, and pro- 
perty of Joseph Baker, the same several sums secured, 
&c., being due and unsatisfied to him, against the 
statute, &c. 

Third count, stealing four valuable securities, that is 
to say, four warrants and orders for payment, of the 
sum of 5Z., each, commonly called post-office money- 
orders, then and there sent by the post, of the goods, 
chattels, and property of Her Majesty's postmaster- 
general, against the statute, &c. 

It was proved, that a person of the name of Baker, 
who was a corporal in the 56th regiment of foot, being 
desirous of obtaining his discharge, and understanding 
that the sum of 20Z. would be accepted for that pur- 
-jjj pose, being unable to write, employed the *pri- 
soner to write for him a letter to his father-in- 
law, at Shrewsbury, requesting the remittance of that 
sum. The prisoner had, on former occasions, written 
letters for Baker, and the answers had come, as 
directed, to his lodgings. The prisoner read the letter 
to Baker after he had written it, but did not read to 
him a postscript which he added, stating that he had 
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removed his residence, and desiring that the answer, 
with the remittance, should be directed to another 
place, which he described. The letter written by the 
prisoner was received at Shrewsbury by the post, and 
the wife of Baker, who was living there with her father, 
took 20Z. from him to the post-office at Shrews- 
bury, and received from the hands of the postmaster 
four papers (usually known), by the name of post-office 
money-orders, for 5Z., each, in the form annexed, (a) 

♦Knowing that her husband could not write, 
she signed his name at the bottom of each order. 

(a) (COPY.) 

In cases where personal attendance is inconvenient, if the receipt 
below is properly signed by the person to whom the order is made * 
payable, and the party presenting the order for payment can afford 
fall information as to the Christian name, snrname, address, and oc- 
cupation of the person who originally obtained the order, payment 
will be made to the party presenting the order } but unless these con- 
ditions are strictly complied with, it will be refused. 

Post-Offiob, Shrewsbury, Sept 18, 1841. 
No. 1182. £6 0. 

Credit the person named in my letter of advice the sum of Five 
Pounds, and debit the same to this office. 

John W. Towers, 
Postmaster. 
To the Po8t-Office, London. 

Received the above, 

The Christian and Surname of the party to ^ 

whom the Order is made payable most be v \ S"^ ) 

.-,,,, t Joseph Bakes. 

written here m full length. I 



2 MOODY'S GROWS CASKS. 



[*236] 



She ^sealed them up in a letter to her husband, 



and addressed ihem, as directed, by the post^ 
script to the letter. 

(COPT.) 

Adiikt of Maney-Orier *o<mi by the Pott-Offiet of Shreatbury vpon the Pwt- 
Offict at London, on tht ISlh day ofS^ 1641. 



Mo. of 
Ocder. 


N>i»oti«»iibi 


Amooot 
Ord«. 


In thw eoLamu miut bo itatod Oh duh, 
■ddnn, ud DuupkUDii or csllioB of tbo )iu<t 
p^lDg th* nuiiu; ud obUlnlDg Ih> ordtr. 


ChriiUui 


SnniuM 


CbriMIu 


»_. 


.a^ 


OonqHiloB 


1181 
1182 
1188 
1184 
1188 

1182 


Joseph 
Joseph 
Joseph 

John 


Bftkor 
Bftker 
Baker 
Baker 
Ferrer 

Joaee 


£ $.d. 
6 00 
6 
6 
600 
8 6 

200 


Edward 

Mary 

DaTid 


WiUiame 
WilUams 
Jones 


Mardol 
Abbey 

Howard 
Street. 


Surgeon. 

L«ly. 

Grocer. 



J. W. Towers, PoHtmaBter upon whom the Order ie drawn. 

Ptufmuter a&o dratei the Order. 

This advice most be signed both bj the postmaster vho draws the 
order and bj the postmaster upon whom it is drawn ; and the latter 
TQBst not &il, after having entered the partibolara in his money-order 
book, to forward it bj the very first post after its receipt to the chief 
monej-order office of the kingdom in which is situated the town 
where Each order was granted, viz., to London if the order is granted 
in England, to Dublin if granted in Ireland, and to Edinburgh if 
granted in Scotland, in obedience to the printed instnictionA on this 
sabjeot. If any correspondence arises from neglect in forwarding this 
letter of advic6 according to these, the postmaster guilty of such 
omission will be charged with the postage; and in the event of 
farther irregnlarity, he will be reported to the postmaster-general. A 
duplicate advice for each order most invariably be forwarded to the 
capital of the ooontry OB the post-town of which the order ia iaaoed. 
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It was further proved, that the prisoner applied to 
the person, to whose house he had so procured the 
letter to he directed, to receive letters for him, and 
from her he received the letter, with the orders en- 
closed. The same day the orders were presented at 
the General Post-Office in London, by a person who 
represented himself to be Joseph Baker, and the sum 
of 20Z. was received. 

The prisoner immediately afterwards absconded, and 
was some days afterwards apprehended; and he gave 
an account of the manner in which he had disposed of 
the money, and said his mother would pay it. 

The course of business is, that the postmaster in the 
country who receives the money writes a letter of ad- 
vice to the post-office in London, stating the orders 
which he has given in the form annexed. 

The person who applies for receipt of the money 
presents the order, and, if he represents himself to be 
the person named, either signs it, or presents it signed : 
here the orders were presented, as signed by the wife 
in her husband's name. Upon the inspection of the 
letter of advice and the orders there appeared to be 
a difference in the signature, and some difficulty occur- 
red in ascertaining which was the genuine signature of 
the postmaster at Shrewsbury. 

No one of the witnesses had seen him write, but two 
or three clerks in the General Post-Office were called, 
who were cognizant of the signature which they re- 
ceived from the postoffice at Shrewsbury, and who 
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stated their belief that the signature to the letter of 

r*9^n ^^^^^ ^^ ^^ signature. The reading of *the 
orders in evidence was objected to, upon the 
ground of the defect of proof of the handwriting of the 
postmaster. 

The learned Judge was of opinion, that as the 
orders were delivered out by his hand, that was suffi- 
cient to show they proceeded from him, whether signed 
by him or by any person authorized by him. 

When the evidence for the Crown was closed, Mr. 
Clarkson contended, that the counsel for the Crown 
must elect, whether they proceeded upon the allegation 
of these papers being warrants or orders; that the 
stealing a warrant and stealing an order were two dif- 
ferent offences. The indictments did not contain 
counts calling them by one name, and others by the 
other. 

The counsel for the Crown contended that they were 
not bound to elect ; that such election was required by 
the Judge only where the party waa prejudiced iu hifl 
defence, as not knowing which of two offences he was 
called upon to answer. 

That these were both warrants and orders, and that 
this mode of allegation was justified by the ordinary 
practice in framing indictments, viz., "cutting and 
wounding ;" " uttering, disposing of, and putting off a 
forged instrument ;" forging a "receipt and acquittance.'* 

The learned Judge overruled this objection. 

Then Mr. Clarkson contended that these were 
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neither orders nor warrants for the payment of money, 
and that to support the indictment they must be both 
the one and the other. 

The Jury found the prisoner guilty, and the learned 
Judge reserved the case for the opinion of the Judges. 

This case was argued in Michaelmas term, 1841, 
before the same Judges as the last case, by Clarkson 
*for the prisoner, and by Adolphus for the p^oooT 
Crown ; and the Judges thought the convic- 
tion good ; but as the points argued are so fully gone 
into in the following judgment pronounced by Parke, 
B., at the December session, 1841, at the Central Crimi- 
nal Court, it is unnecessary to print their arguments, (a) 
' Parke, B. The first objection made upon the trial 
and afterwards argued before the Judges, was, that 
this was not an order for the payment of money. The 
Judges are, however, unanimously of opinion that this 
is an order for the payment of money. The objection 
was, that it was an order by the postmaster, but was 
not drawn on any one. But the Judges are of opinion 
that the designation or address of this order is suffi- 
cient authority to the persons who carry on business 
at the post-office in London, and therefore that objec- 
tion cannot prevail. 

It was also objected, that if this instrument was a 
money-order, it was an instrument requiring a stomp ; 
upon that question the Judges did not consider it ne- 

(a) The sentence as prononnoed is correctly and more fully ^yen 

in Car. & Mars. 231. 
TOL. n. 20 
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cessary to decide. The answer to that objection was, 
that although this was a money-order, it was not a 
moneyK)rder within the meaning of the Stamp Act re- 
quiring a stamp, for none is imposed but on bills of 
exchange or orders for the payment of money payable 
to order or bearer (which was not the case here, for it 
was payable to a person named in another document), 
or except delivered to the payee or some person on his 
behalf. Some of the Judges were of opinion that this 
instrument could not be considered as delivered to the 
payee, or any person on his behalf, because it was de- 
livered to the father-in-law of Baker at Shrewsbury, 
who advanced the money, *and who had it in 
his power to send this postK)ffice order or not, 
as he pleased, by letter. However, the Judges thought 
it unnecessary to decide that point ; but this being the 
usage of the post-office, they were of opinion that it 
was sanctioned and legalized by the statute 3 & 4 Vict. 
c. 96, which statute provides, that the mode of remit- 
ting money-orders which then prevailed should have 
continuance so long as the commissioners of the Trea- 
sury should think fit. 

The learned counsel for you before the Judges urged 
some other objections. One was, that the indictment 
was not correct, because it was uncertain, for that the 
third count as well as the second was for stealing four 
warrants and orders (not saying how many orders), for 
the payment of the sum of £5 each. The Judges are 
all of opinion that what is meant by the indictment is, 
that you stole four instruments, or four valuable secu- 
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rities; each of which is both a warrant and an order ; 
and putting that construction upon the indictment, 
they are of opinion that the instrument you stole was 
a warrant and order. They think it is an order as well 
as a warrant, because, assuming the postmaster had 
paid this order, the document itself delivered up to him 
would be a warrant, which would be a discharge from 
the person to whom he had to account for the post- 
office money. Therefore, they are of opinion, that the 
counts of the indictment are not uncertain, and that 
they are proved. 

Another objection was also made, which was, that 
there was no proper proof that this was a regular post- 
office order, for it appeared that the signature of Mr. 
Towers, the postmaster, to the order, and the signature 
to the letter of advice were different, and it was said, 
that both of them could not be correct. The persons 
in the post-office, who have been in the *habit p^o . ^-, 
of corresponding officially with the postmaster, '■ ■' 
were of opinion that one of the instruments was in 
the handwriting of the postmaster, but there being a 
difference between that and the letter of advice, it was 
said that was a proof that the order was not in the 
handwriting of the postmaster of Shrewsbury. And 
this objection might have been fatal, if it were neces- 
sary that it should be in the handwriting of the post- 
master, but the Judges are of opinion that it is not ne- 
cessary that it should be in the handwriting of the 
postmaster himself; it is enough that it is in the hand- 
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writing of the postmaster or some person authorized 
by him to sign. There is no proof that the practice 
of the post-oflSce required it should bear his personal 
signature. There was evidence that this document 
was handed by the persons at the post-office at Shrews- 
bury to the person who received the money-orders, 
and we are of opinion that there is sufficient proof that 
this was authorized by the postmaster ; for these rear 
sons, all the arguments supported with great zeal and 
ingenuity by your learned counsel have failed. 



REGINA V. JOHN PHELPS. 

On an indictment for murder against seyeral, one cannot be conyicted of an 
assault committed on the deceased in a preTious scuffle, such assault not 
being in any way connected with the cause of death. 

The prisoner indicted (with others) was tried before 
Mr. Justice Coltman, at the Summer assizes, 1841, 
at Gloucester, for the wilful murder of John Overbuiy. 

Overbury had been charged by James Harding, a 
constable, to assist him in securing one Norris, whom 
-^ *he had apprehended on suspicion of having 
stolen some potatoes from a garden. 

Overbury gave his assistance as well as he could to 
the constable ; a scuffle ensued, Norris making violent 
efforts to rescue himself, and some of the crowd taking 
part in his favor. The prisoner, Phelps, in particular, 
was proved to have struck Overbury once or twice, and 
to have knocked him down. 
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After striking these blows Phelps went away to his 
own borne and took no further part in the affray; 
about a quarter of an hour^ or from that time to half 
an hour, after Phelps had gone away, Overbury, who 
had remained near the spot where the assault by 
Phelps had taken place, was again assaulted by some 
persons who had never been identified, apd on that 
occasion received an injury of which he died on the 
spot. There was no distinct evidence to show what 
led to this second assault on Overbury, or to connect 
it with the prior assault by Phelps. 

The Jury on this evidence acquitted Phelps of the 
felony, but found him guilty of an assault. But enter- 
taining some doubt whether under the circumstances 
the prisoner could legally be convicted of an assault, 
the learned Judge respited the judgment, and requested 
the advice of the Judges upon the case. 

The counsel for the prisoner cited Rex v. Poole, 9 
Carr. & P. 728; Rex v. Gutteridge, id. 471; Rex v. 
St. George, id. 483. 

This case was considered at a meeting of the Judges 
in Michaelmas term, 1841 ; and they were unanimously 
of opinion that the conviction was wrong. The as- 
sault must be such as forms one constituent part of 
the greater charge of felony, not a distinct and separ 
rate assault as this was. 
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[*242] *REGINA v. JOHN ODELL RATHBONE. 

An inspector seoretly put a letter, prepared for the purpose, containing a 
soyereign, amongst some letters which a letter-carrier, suspected of dis- 
honesty, was about to sort ; the letter-carrier stole the letter and sotc- 
reign. Held, not rightly conyicted under 1 Vict. c. 81, s. 26, of stealing 
a post letter, such letter not haying been put in the post in the ordinaxy 
way, but rightly conyicted of larceny of the soyereign, laid as the property 
of the postmaster-generaL 

The prisoner was tried before Mr. Baron Gurnet, 
at the October sessions, at the Central Criminal Court, 
in the year 1841, on an indictment which charged, 

That he being employed under the postoffice, did 
steal a certain post-letter directed and addressed 
Mr. D. M'Gowan, 

16 Windmill Street, 

Haymarket, London, 
containing one sovereign, the said letter and money 
being the property, goods, chattels, and money of Her 
Majesty's postmaster-general, against the statute, &c. 

Second count, for embezzling the same. 

Third count, secreting a post-letter, &c. 

Fourth count, destroying a post-letter. 

Fifth count, stealing from and out of a post-letter. 

Sixth count, stealing a post-letter value one penny, 
and one sovereign sent by the post. 

All laid to be the property of the postmaster-general. 

The prisoner waa a letter-carrier in the employ of 
the General Post-Office ; he delivered letters fix>m the 
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office in Golden Square^ and his district comprehended 
Great Windmill Street. 

Suspicion was entertained that he did not duly de- 
liver the letters entrusted to him for delivery ; and the 
following means were taken to ascertain his guilt. 

One of the assistant inspectors of the letter-carriers 
inclosed a marked sovereign in a letter to a ^ 
Mr. *M'Gowan, in Great Windmill Street, ^ -^ 
sealed the letter, marked it as if it had been put into 
the post in the regular manner as a paid letter, and 
while the letters were being sorted at the office in Gol- 
den Square (where the prisoner was employed), an 
opportunity was taken of his momentary absence to 
place it in a heap of letters which he was about to 
sort. 

It was his duty to deliver that letter on that morn- 
ing to Mr. M'Gowan; the letter was not delivered, 
upon which the prisoner was the same forenoon ques- 
tioned upon the subject, apprehended, searched, and 
the marked sovereign was found in his pocket. 

It appeared that the sovereign was one of those 
which are occasionally found on the floor of the Gene- 
ral Post-office, having dropped out of letters ; they are 
collected and deposited with one of the officers of the 
poBtK)ffice, and form a fund which is carried to the 
credit of the public under the direction of the post- 
master-general. 

Mr. Clarkson, for the prisoner, contended, — ^first, 
that this letter containing the sovereign, not having 
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been put regularly into the post-office for the purpose 
of transmission by the post^ but having been placed in 
the heap of letters for sorting for the purpose of trying 
the honesty of the prisoner, was not a post letter; and, 
further, that he could not be convicted of larceny, as 
this sovereign was not the property of the postmaster- 
general. Upon this point the learned Baron enter- 
tained no doubt ; but the Attorney-General consenting, 
he reserved the whole case for the opinion of the 
Judges. 

This case was considered at a meeting of the Judges 
in Michaelmas term, 1841, and they were unanimously 
of opinion, that the conviction for larceny was right; — 

r*9J.j.i ^^ ^^^ stealing a post letter, *the statute only 
applying to letters sent in the ordinary way. 

Larceny cannot be committed^ unless the thing be taken against 
the will of the owner. Dodd v. Hamilton, 2 Taylor, 31 ; Hite v. 
The State, 9 Yerger, 19S ; Witt v. The State, 9 Missouri, 671. The 
distinction is between the owner's procuring his property to be 
taken, and his merely leaving it in the power of the defendant to 
execute his own original purpose of taking it ; in the latter case the 
taking is to be regarded as inviio domino. State v. Covington, 2 
Bailcv, 669. 



REGINA V. SARAH GOLDTHORPE. 

Hiding the dead body of a child between the bed and the mattrass is a suffi- 
cient "disposing of" the body under 9 G. 4, c. 81, s. 14. 

The prisoner was tried before Mr. Justice Wight- 



BEGINA V. OOLDTHORPE.— 1841. 818 

MAN; at the Summer assizes for Yorkshire, in the year 
1841, for the murder of her new-bom bastard child. 
Th6 Jury acquitted her of the murder, but found her 
guilty of concealing the birth. She had been suspected 
of being with child, but always denied it, and after her 
delivery persisted in denying that she had been de- 
livered, but upon a surgeon who examined her dis- 
covering all the symptoms of very recent delivery, and 
inquiring what had become of the child, she, after 
some hesitation, said it was under the bed. It was 
not however under the bed, but, upon being further 
pressed, she said it was between the bed and the mat- 
trass, and there it was found with a wound upon its 
throat that would have been mortal had the child been 
bom aUve, which the Jury found it was not. 

The learned Judge was about to sentence the pri- 
soner, when it was represented to him that it had been 
held in two cases (a) on the previous Northern circuit, 
that the words of the statute being " by secret burying 
or otherwise disposing of the dead body of such child," 
the deposit of the body in such *a place as that 
in question, or in a box not intended to be the 
ultimate place of deposit, does not bring the case within 
the statute. 

This case was considered at a meeting of the Judges 
in Michaelmas term, 1841, at which all the Judges, 

(a) R. V. Snell, 2 Moo. & Rob. 44 ; R. v. Ash, id. 294 ; R. v. 
BeU, id. 
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except Alderson, B., Patteson, J., Ebskine, J., and 
BosanquetJ J., were present, and Lord Abinger, C. B., 
Maule, J., and Eolfe, B., thought the conviction bad ; 
the other Judges held it good, and the conviction was 
affirmed. 



REGINA V. THOMAS HANSON. 

A forged bill of exchange giTen in payment by the prisoner to one of two 
known partners, may be laid to be forged, &c., with intent to defraud 
that one, the partnership dealing having been conducted by him only. 

The prisoner was tried before Mr. Justice Wight- 
man at the Summer assizes for Yorkshire, in the year 
1841, upon an indictment for forging a bill of ex- 
change with intent to defraud John Leadbitter. 

The forgery was clearly proved, but a question was 
made as to the intent to defraud. 

The prosecutor, John Leadbitter, was employed by 
the prisoner to do some work, and it appeared that 
the prosecutor had a partner named Stansfield, who 
took no active part in the business, but the prisoner 
knew that Stansfield was concerned in it. The pro- 
secutor, who superintended the work, applied to the 
prisoner for payment, and he gave him the bill in 
question, endorsed by himself, he being the payee. The 
prosecutor took it and endorsed it in his own name, and 
delivered it to Stansfield, asking him if he could make 
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any use of it, and he paid it away, endorsing it also in 

his own name. 

♦Upon this state of facts the prisoner was 

r 246 1 
found guilty of the intent to defraud Lead- 

hitter, as alleged in the indictment. The question was 

whether this was correct. 

This case was considered (a) at a meeting of the 
Judges in Michaelmas term, 1841, and they all thought 
the conviction right. 



REGINA V. JAMES DEALTRY STEEL. 

In an indictment ohargbg a conspiracy to cheat and defraud J. I), and 
others of certain goods, &c., and laying as an oTert act the obtaining certain 
goods, &e., of J. D. and others, the word ''others" mast mean others 
his partners throughout, and eyidence of conspiring to defraud other 
persons than J. D. and his partners is inadmissible. 

The prisoner was tried before Mr. Justice Wight- 
man at the Summer assizes for Yorkshire^ in the year 
1841, upon an indictment for a conspiracy, and was 
found guilty upon the second count, which was as 
follows : 

And the Jurors aforesaid, upon their oath aforesaid, 
do further present that the said James Dealtry Steel 

(a) On this case being called on, Wilkins said he was instructed 
for the prisoner, bnt should not argue the case unless the Judges 
wished, whereupon Lord Denman said that the Judges would not 
hear Pashlej, who appeared for the Crown. 
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heretofore^ to wit^ on the same day and year aforesaid^ 
with force and arms^ at the parish of Huddersfield 
aforesaid, in the county aforesaid, unlawfully, wicked- 
ly, and deceitfully did conspire, combine, confederate, 
and agree together with divers other persons to the 
Jurors aforesaid unknown, to cheat and defraud the 
said Jonas Donkersley and others of certain other goods, 
wares, and merchandise, and that in further pursuance 
of the said wicked, *iraudulent, and unlawful 
conspiracy, combination, confederacy, and agree- 
ment, the said James Dealtry Steel heretofore, to wit, 
on the same day and year last aforesaid, at the parish 
of Huddersfield aforesaid, in the county aforesaid, did 
then and there falsely, unlawfully, and knowingly pre- 
tend to the said Jonas Donkersley, that he the said 
James Dealtry Steel then and there was a merchant of 
the name of " Grantham," of the firm of Grantham, 
Nicholson and Co,, carrying on the business of woollen 
and stuff merchants in Park Lane in Leeds, in the said 
county of York, and in Market Street in Hudders- 
field aforesaid, in the county aforesaid, and that in 
further prosecution of the said unlawful conspiracy, 
combination, confederacy, and agreement, and under 
color and pretence of the said James Dealtry Steel 
being such merchant of such firm as aforesaid, he 
the said James Dealtry Steel did then and there, 
and under color of a certain other pretended con- 
tract with the said Jonas Donkersley, for the pur- 
chase of certain other woollen cloth of the goods, 
wares, and merchandise of the said Jonas Donkers- 
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ley and others^ obtain and get possession of a large 
quantity of other woollen cloth, to wit, twenty yards 
of other woollen cloth of great value, to wit, of the 
value of 12Z., of the goods, wares, and merchandise 
of him the said Jonas Donkersley and others, from 
the said Jonas Donkersley ; and whereas in truth and 
in fact the said James Dealtry Steel was not then and 
there a merchant of the name of " Grantham," of the 
said firm of Grantham, Nicholson and Co., carrying 
on the business of woollen and stuff merchants in 
Park Lane in Leeds aforesaid, nor in Market Street in 
Huddersfield aforesaid, but falsely and deceitfully 
pretended the same, with intent then and there and 
by color and deceit, to cheat and defraud the said 
*Jonas Donkersley and others, to wit, at Hud- 
dersfield aforesaid, in the county aforesaid, to 
the great damage and deception of the said Jonas 
Donkersley and others, to the evil example of all 
others, against the form of the statute in such case 
made and provided, and against the peace of our 
said Lady the Queen, her crown and dignity. 

Evidence was offered and admitted of attempts by the 
prisoner, in confederacy with two persons of the names 
of Nicholson and Hartley, to defraud different persons, 
as well as Donkersley, of their goods. 

It was objected that the laying of the conspiraxjy 
with intent to defraud Jonas Donkersley and others, 
meant others his partners, and therefore that evidence 
of attempts to defraud other persons unconnected with 
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him, was not admissible; that the only evidence of 
conspiracy was with the said two persons named 
Nicholson and Hartley, and that in a previous comit 
of the indictment the prisoner was charged with con- 
spiring with those persons by name, and therefore the 
conspiracy was not with persons " to the Jurors un- 
known/' and it was also objected during the trial and 
moved in arrest of judgment, that the count was too 
general, and ought to have specified the owner of the 
goods of which Donkersley and others were to be 
defrauded, and Rex v. Peck, 9 A. & E. 686, was 
referred to. 

The Jury found the prisoner guilty, and the ques- 
tion submitted, whether either of these objections, 
which the learned Judge overruled at the time, was 
valid. 

This case was argued before all the Judges in 
Michaelmas term, 1841, except Alderson, B., Bosan- 
QUET, J., and Patteson, J. 

Bliss for the prisoner. 

The evidence was improperly received. The ques- 
-^ tion *turns on the meaning of the words, "and 
others," in this indictment. The only definite 
meaning to be given to the words "and others," is 
others his partners. It may certainly mean other per- 
sons, or other persons his partners. If it be uncertain 
which is meant, the indictment is bad for the uncer- 
tainty ; but in that part of the indictment where the 
goods are described as of Jonas Donkersley and others, 
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it must of necessity mean others his partners, and the 
same meaning must be given to the same terms 
throughout the indictment. In the latter part, if the 
goods are meant the goods of J. D. and others not his 
partners, it is clearly bad. The others ought to be 
named. 

When the overt acts are specified, the proof must be 
confined to those acts (Rex v. Hamilton, 7 C. & P. 
448); therefore no evidence ought to have been receiv- 
ed of other goods than those of J. D. and his partners, 
or of attempts at firaud on other persons. 

The case was adjourned, and again considered at 
a subsequent meeting by the same Judges, except 
Ersbjne, J., and they all, except Parke, B., were of 
opinion that the conviction was wrong. 



REGINA V. JOHN MILLER. 

It is embez2lem6nt in the olerk of a friendly society fraudulently to with- 
hold the rents of a house collected in the course of his duty as clerk ; and 
he may be laid to be the clerk or serrant of the trustees to whom the house 
was conyey ed, if appointed either by them or the society. It is no defence 
that the business of the society has not been conducted according to the 
statute. 

The prisoner was tried before Lord Abinger, C. B., 
at the Spring assizes, for Northamptonshire, in the 
year 1842. 

*The indictment charged that the prisoner, 
at the parish of All Saints, 12th April, 4th 



820 2 MOODFS CROWN CASES. 

Vict., being employed in the capacity of a clerk to W. 
Freer Johnson, W. Sykes, and W. Lewin, did, by virtue 
of his employment, receive the sum of 3Z., and fraudu- 
lently and feloniously embezzled the same : 1st June, 
10^., 15th June, be. 

Another count charged the receipt in the capacity of 
a servant, 12th April, 4th Vict., 3Z., &c. 

Mr. Clark, for the prosecution, stated a case of the 
Rex V. Hall, (a) that a member of a society, who is 
also secretary, may be indicted for embezzling the pro- 
perty of the trustees. 

C. Markham, clerk of the peace, produced the rules 
of a friendly society, properly certified the Friendly 
Society Meeting at the Crown and Horseshoe, duly 
enrolled Jan. 1839. 

John Shaw, clerk to a society formerly held at the 
Crown and Horseshoe. The prisoner was formerly 
their clerk. They have a house in the Horse^Market 
occupied by their tenant Charles King. The clerk is 
authorized by the society to receive the rents of that 
house. This is the book kept by the prisoner ; this is 
his handwriting. He left Northampton 27th July last 
year. There is no entry in the prisoner's book of any 
rent of 10«., 5^., or 3Z., from King the tenant. 

Cross-examined. — It was the steward's duty to pay 
the sick members, not the duty of the prisoner. I 
have been clerk five months. I never paid the sick 
members. There are three pajmients in April 1840, 
made to Webster, of 12«. each ; these are in the pri- 

(a) 1 Moo. C. C. B. 474. 
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soner's handwriting. It was his duty to enter the 

payments made by the steward. 

*W. Thomsett proves the execution of a deed r^nK-n 

f J51J 
conveying a house to W. Freer Johnson, W. 

Lewin, and W. Sykes, in the parish of All Saints^ oc- 
cupied by Chas. King. The embezzlement was clearly 
proved. 

Mr. Whitehurst for the prisoner, contended that, by 
the act, no society shall have the benefit of the act 
unless their rules and orders are kept in a book. It 
appears this was not the case, and therefore the society 
is not within the act. 

If this be so, it follows perhaps that the society 
could not compel the trustees to account to them for 
the rents, but it does not follow that the prisoner was not 
the agent of the three trustees, because he was either 
appointed by them, or, being appointed by the body at 
large, was adopted by them. K they had no legal ex- 
istence as a friendly society, they were at least autho- 
rized by the trustees to choose a person to collect the 
rents due to the trustees. He was therefore the agent 
of the parties who were the lawful owners of the 
house, and who are named in the indictment. 

Mr. Whitehurst then went to the Jury, insisting 
that the prisoner was not the clerk of the owners of 
the house. 

The learned Judge thought he was their servant 
within the act, and the Jury found him guilty. 

The judgment was respited. 

TOL. IX. 21 
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This case was considered at a meeting of all the 
Judges, except Lord Abinger, C. B., Colerdx^e^ J., and 
Gurnet, B., in Easter term, 1842, and they were unani- 
mously of opinion that the conviction was right. 



*REGINA V. THOMAS PHILLIPS, EDWARD 
r252] pQ^Ej^^ EDWARD PALMER, and MICHAEL 

LANGFORD. 

On an indictment nnder 7 & 80. 4, c. 80, b. 8, for riotonsly, &c., beginning to 
demolish, and demolishing a dwelling-house, total demolition is not neces- 
sary though the parties were not interrupted. If the house be destroyed 
as a dwelling it is enough. Four men, members of and connected with 
the family of the owner of the cottage, with great yiolence, and to his 
great terror, drove him from it and pulled it down all but the chimney ; 
held sufficient to satisfy the statute, though no other persons were within 
reach of the alarm ; they having no hon& fide claim of rights but intend- 
ing to injure the owner. 

The prisoners were tried before Mr. Justice Patte- 
SON, at the Spring assizes for Shropshire, in the year 
1842. 

The first count of the indictment charged that the 
prisoners unlawfully, riotously, and tumultuously as- 
sembled together to the disturbance of the public peace, 
and that being so assembled, they feloniously, unlaw- 
fully, and with force, began to demolish and pull down 
the dwelling-house of William Palmer. 

The second count was for riotously assembling and 
demolishing, and pulling down. 
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It appeared^ in evidence, that William Palmer, the 
elder, had lived in the cottage for forty-five years, dur- 
ing the latter part of which time he had suffered his 
son William Palmer, the younger, to occupy an adjoin- 
ing cottage which belonged to him. That about Janu- 
ary, 1840, he lost his wife : whereupon the prisoner 
Phillips, who had married his daughter, came with his 
wife and lived with the old man, he maintaining him- 
self. That while they lived together, it was agreed 
between them that the old man should sell the cottage 
to Phillips, but should continue to live in it, and they 
should look after him for the rest of his life. No 
writing was ever signed by either of them, nor was 
any money paid. The old man was asked to sign 
some papers, but he always refused unless he was paid 
the money. After some time, the old man desired 
Phillips and his wife to go away, and upon their refusal 
summoned them before the magistrate, who refused to 
interfere. 

*The old man then took advantage of Phillips r-^nKo-i 
being absent at his work some twelve miles off, 
and, with the assistance of his son William, turned his 
daughter Phillips and her children and furniture, out 
of the cottage. The next day all the four prisoners came 
to the cottage while the old man and his son William 
were there ; they thrust two notices through the win- 
dow, one for the old man, the other for his son William, 
and demanded possession ; the old man refused to give 
it, and then Phillips, with an axe began to knock down 
the end of the cottage ; he knocked part of the wood- 
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work against the old man and drove him back, and 
then knocked down the door and forced his way in ; he 
then caught the old man by the collar and said, ^^ Come, 
you must go out of the house.'' The old man did go 
out, and the prisoners pulled the cottage down to the 
ground, with the exception of the chimney. 

The prisoner Langford, who was a sheriff's bailifl^ 
asked William Palmer, the younger, what he would 
give them not to pull down the wall which separated 
the two cottages, and on his refusal to give anything, 
Langford said to Phillips, " Tou may do what you like 
with your own," and the wall was knocked down. 

Upon the evidence it was contended, that there was 
no demolition, because the chimney was left standing, 
although the prisoners were not interrupted ; but the 
learned Judge directed the Jury that as the cottage 
was destroyed as a dwelling, the leaving the chimney 
did not prevent what was done from amounting to a 
demolition. 

It was then contended that there was no proof of a 
riot. 

The learned Judge left the question to the Jury, 
telling them, that if such force was used by the four 
^prisoners as to terrify the old man, they might 
^ "" find that there was a riot. The learned Judg^ 
also told them that if they believed what was done 
to have been bond fide done in the assertion of a sup- 
posed right, they should acquit the prisoners ; but if 
they believed it to have been done to spite the old man^ 
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the learned Judge thought it a case within the statute 
7 & 8 G. 4, c. 30, 8. 8. 

The Jury found the prisoners guilty; and the learned 
Judge respited judgment, and requested the opinion 
of the Judges, whether his ruling and direction was 
right, and whether this case was within the true 
meaning of the statute ? 

This case was considered at a meeting of the same 
Judges, as in the last case, in Easter term, 1842, and 
they were unanimously of opinion that the conviction 
was right. 



REGINA V. JOHN JOHNSTON. 

An indiotment for obtaining money ftrom H. G. H. under the false pretence 
that the prisoner intended to marry H. G. H. and wanted the money to 
pay for a wedding suit he had purchased, is not sufficient to sustain a 
conyiction. 

The prisoner was tried before Mr. Baron Bolfe, at 
the Durham Spring assizes, in the year 1842, for ob- 
taining money under false pretences. 

There were two counts in the indictment. The first 
count charged, that on the third of February, 1842, 
the prisoner promised one Hannah G. Hutchinson to 
marry her on the 8th day of February next ensuing, 
and that he had purchased a wedding suit for the oc- 
casion. And the prisoner and the said H. G. Hutchin- 
son then took a messuage for their residence after 
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they should be married : and the prisoner, well know- 
ing that the said H. G. Hutchinson was possessed 
*of seventeen sovereigns and a £6 note, falsely 
pretended to her that he intended to go to New- 
castle to purchase furniture for the said house, and 
would set out for that purpose on the next day follow- 
ing, and return in the evening, and that his master, 
James Eichardson, had promised to lend him a cart for 
the purpose of carrying the said furniture, and that he 
the prisoner wanted £22 from the said H. G. Hutchin- 
son to pay for the said furniture. By which said false 
pretences, he obtained from the said H. G. Hutchinson 
seventeen sovereigns and a £5 note, of the moneys and 
chattels of her the said H. G. Hutchinson, with intent 
to cheat and defraud her of the same. Whereas, 
in truth, the said prisoner did not intend to go 
to Newcastle, or to any other place to purchase furni- 
ture for the said house, nor had his said master pro- 
mised to lend him a cart ; nor had he the said prisoner 
applied to his master for such caft, nor did the prisoner 
want the said money for the purchase of furniture, to 
the great damage of the said H. G. Hutchinson, against 
the statute, and against the peace, &c. 

The second count charged, that the prisoner unlaw* 
fully pretended to the said H. G. Hutchinson, that he 
intended to marry her on the 8th day of February, and 
that he had purchased a suit of clothes for the wed- 
ding, for which he wanted the sum of 4Z. to pay for the 
same, by which said false pretences he obtained from 
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the said H. G. Hutchinson four sovereigns of her 
moneys, with intent to cheat and defraud her of the 
same. Whereas, in truth, the said prisoner did not in- 
tend to marry the said H. G. Hutchinson, nor has he 
married her, nor did he ever purchase a suit of clothes 
for the said wedding, to the great damage, &c., against 
the statute, &c., and against the peace, &c. 

*0n the trial it was proved, that the prisoner 
paid his addresses to the above-named H. G. 
Hutchinson, and that the banns were regularly pub- 
lished in church with his sanction on the 23d and 30th 
January, and 6th February. It was further proved, 
that after the first publication of the banns, the prisoner 
met the said H. G. Hutchinson at a draper's shop by 
appointment, in order that he might there buy a suit 
of clothes for the wedding; that he accordingly bought 
a suit of clothes for 4Z., and asked her for 4Z. to enable 
him to pay for them. That she accordingly gave him 
4Z. for that purpose. 

It was further proved, that on the 3d of February, 
the prisoner told the said H. G. Hutchinson, that he 
had asked his master to lend him a cart to go to New- 
castle to get the furniture for them to put into a house 
for which they were in treaty, and in which they pro- 
posed to live after the marriage, and that his master 
had agreed to lend him the cart accordingly on the next 
day, and the prisoner applied to the said H. G. Hutch- 
inson for the money to enable him to purchase the fur- 
niture. The said H. G. Hutchinson, after some dis- 
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cuBsion as to the amount required^ at last gave him 
seventeen sovereigns and a 51. note to enable him to 
get the furniture, which the prisoner said he would 
procure on the next day (the 4th) . On the next day, 
he told the said H. G. Hutchinson that his master 
could not let him have the cart till the following Mon« 
day (the 7th), and on that same day, the 4th, the 
prisoner and the said H. G. Hutchinson went together 
to the landlady of the house for which they had been 
in treaty, and finally agreed to hire it, and paid Id. by 
way of earnest : no application had ever been, in fact, 
made for the cart. On the next day, the 5th, the 

[*2571 ^"^""^'^ ^^"^^ ""^^ ^""^ ^'''' *afterwards was ap- 
prehended in Scotland, having spent the whole 

of the money. 

The Jury found the prisoner guilty on both counts, 
but the learned Judge entertained great doubt whether 
the evidence warranted a conviction on the first coimt, 
as the house was not hired until after the prisoner had 
got the money : and, as to the second count, he doubted 
whether the pretence stated was one on which a con- 
viction could take place, and the learned Judge, there- 
fore, respited the judgment till the following assizes, in 
order to have the advice of the Judges of both points. 

The prisoner entered into a recognizance, with two 
sureties, to appear at the next assizes to receive judg- 
ment. 

This case was considered at a meeting of the Judges 
in Easter term, 1842, and they held the conviction 
wrong. 
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EEGINA t>. WILLIAM BATTY. 

A person emplojed by A. B. to sell goods for him at oertain wages may be 
eonyicted of embenlement as the servant of A. B., though at the same time 
emplojed by other persons and for other purposes. 

The prisoner was tried before Mr. Justice Wightman 
at the York Spring assizes^ in the year 1842^ upon an 
indictment charging him with embezzlement of money 
received by him in the course of his employment, 83 
the servant of one Samuel Wilkes Wand. The pri- 
soner was a clerk in the employ of a railway company 
at one of their stations, but he was also employed by 
Wand to sell coals and lime for him, for which service 
Wand paid him lOa. weekly. He was also employed 
by a person of *the name of Ga^coigne to sell 
coals for him. It did not appear that the 
prisoner devoted any particular portion of his time to 
L «rvi« of the pioLator or „VG.«>oigne. 

The question is, whether the defendant was the 
servant of Wand within the meaning of the statute 7 
& 8 Geo. 4, c. 29, s, 47. 

This case was considered at a meeting of all the 
Judges except Lord Abinger, C. B., Gurnet, B., and 
Coleridge, J., in Easter term, 1842, and the conviction 
was affirmed. The wages made the prisoner a servant. 
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REGINA V. THOMAS ROBERTS. 

An indictm«nt far forging an order for the payment of monej, U not tm- 
tained bj a forged letter reqneatJng a person with whom the inppomd 
WTiter had dealings to pay money, the balaaoe being at the time aguoat 
the writer. 

The prisoner was "tried before the Loed Chiep Jus- 
tice TiNDAL at the Summer assizes for the county of 
Monmouth, in the year 1842, upon an indictment for 
feloniously forging an order for payment of money, 
which forged order was set out in the first count as 
follows : — 

•'MoNMOCTH, June 9, 1842. 

"Mr. Fisher. I should feel greatly obliged if you 
will please to send me by the bearer the sum of Bh, as 
I have had a large quantity of bones this week, and the 
man from Coleford is coming in to-morrow with 10 cwt. 
I have about one ton now. 

*' Tours, 
" Mr. P. Fisher, Lanwanne. Thos. Datis." 

r*nc,^-i *^ith intent to defraud one John Edward 
r*259] „, , . , 

Fisher, agamst the statute, &c. 

The instrument waa described in all the succeeding 
counts generally as an order for the payment of 
money. 

Upon the trial it appeared that the prisoner had 
written the letter, and forged the signature of Davis 
thereto, and that Fisher, on the faith of its being 
genuine, had paid the Zl. to the bearer of the same. 
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It further appeared, that Davis was a waterman, 
living at Monmouth, who was in the habit of collect- 
ing bones throughout the adjoining country, and send- 
ing them to Fisher, a.s he collected them, generally by 
a wagon-load, or three tons at a time ; that he did not 
wait till he had delivered the bones before he got paid, 
but drew upon Fisher as he was collecting the bones, 
but at the time the letter was written, Davis had over- 
drawn and had no money due to him from Fisher. 

The Jury found the prisoner guilty ; but a doubt oc- 
curred to the learned Judge, whether this could be 
considered an order for the payment of money within 
the meaning of 1 W. 4, c. 66, s. 3, upon which point 
he requested the opinion of the Judges. 

This case was considered at a meeting of the Judges 
in Michaelmas term, 1842, and they all held the con- 
viction wrong, the instrument not being an order, but 
only a request, the party not having any right or power 
to make an order. 



♦REGINA V. MILBOROUGH TRILLOE. [*260] 

Murder may be committed on a child still attached to the mother by the 

navel string. 

The prisoner was tried, and convicted, before Mr. 
Justice Erskine, at the Summer assizes for the county 
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of Hereford, in the year 1842, of the murder of her 
infant child. 

The indictment consisted of four counts, the second 
of which charged that the prisoner being big with a 
female child, did bring forth the aame alive ; and then 
proceeded to allege, in the usual form, the murder of 
the child by the prisoner, by fastening a handker- 
chief about its neck and throat, and thereby choking 
and strangUng it. 

The third count described the child as a certain 
illegitimate female child then lately before bom of the 
body of the said Milborough Trilloe, and alleged the 
murder as in the second count. 

There was strong evidence to prove that the child 
had been wholly produced alive from the prisoner's 
body^ and that she had strangled it by fastening a 
handkerchief, or some such thing, round its throat. 

But it was also clearly proved by the surgeon that 
the child must have been strangled before it had been 
separated from the mother by the severance of the 
umbilical cord. He added, however, that a child has, 
after breathing fully, an independent circulation of its 
own, even while still attached to the mother by the 
umbilical cord, and that, in his judgment, the child in 
question had breathed fully after it had been wholly 
produced, and had therefore an independent circula- 
tion of its own before, and at the time it was strangled, 
and was then in a state to carry on a separate exist- 
ence. 
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Upon this evidence the learned Judge told the Jury 
that if they were satisfied that the chUd had 
*been wholly produced fix)m the body of the 
prisoner alive, and that the prisoner had wilfully, and 
of her malice aforethought, strangled the child after it 
had been so produced, and while it was alive, and 
while it had, according to the surgeon's evidence, an 
independent circulation of its own, the charges upon 
the second and third counts were made out against the 
prisoner, although the child still remained attached to 
the mother by the navel string. 

The Jury, after long deliberation, found the prisoner 
guilty, but recommended her to mercy. Although the 
learned Judge agreed in the view of the law taken by 
Mr. Baron Parke in the case of R. v. Crutchley, 7 
Carr. and P. 814, and further thought that the evi- 
dence of the surgeon in this case, as above stated, 
tended to remove all serious doubt from the question ; 
yet, as Mr. Baron Parke had declared his intention 
to reserve the point, in case of conviction, he thought 
it right to respite the execution of the prisoner for; the 
purpose of submitting the case to the consideration of 
the Judges. 

This case was considered at a meeting of the Judges 
in Michaelmas term, 1842, and they unanimously held 
the conviction right. 
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REGINA V. WILLIAM STRmaER and CHARLES 

NEWSTEAD. 

Assaulting and threatening to charge with an infamous crime with intent 
thereby to extort money, is an assault with intent to rob under 1 Viet, c 
87, 8. 8. Semble, it is still robbery to extort money by threatening a 
charge of sodomy, &c. 

The prisoners were tried before Mr. Baron Rolfe, 
at the August sessions of the Central Criminal Court, 
in the year 1842, on a charge of assaulting John Ellis 

r^o.^n Churchill with intent to rob him, they being 
[*262] "^ ^ 

*together at the time ; and there was a pre- 
vious conviction of Stringer for felony. 

The prosecutor, Mr. Churchill, proved that, on the 
evening of the 11th of August, he was walking in 
Hyde Park at a little after nine o'clock, when he was 
accosted by the prisoner, Newstead, who asked him 
the nearest way to the city. The prosecutor told him 
the best way was to go straight on, which would take 
him to Cumberland gate. Newstead then said he had 
lost his way, having been passing the day at Kensing- 
ton. Almost immediately after this had passed, the 
prisoner. Stringer, came up from behind, and seized 
Mr. Churchill by the collar, and said to him, " You 
damned beast, you have been indecently exposing your 
person. I have been watching you with your friend 
(pointing to Newstead) for three-quarters of an hour." 
Stringer then forced Mr. Churchill to go with him to 
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a police station, Newstead accompanying them during 
a part of the way, but leaving them before they got to 
the station. At the station Stringer repeated the 
charge which he had made when he first seized Mr. 
Churchill, and added, that the private parts of both 
the men were exposed ; that one had his arms round 
the neck of the other; and each of them had hold of 
the private parts of the other. The whole of this 
charge was a fiction, and many circumstances were 
given in evidence to show that the whole was a 
preconcerted plan between the prisoners for the pur- 
pose of extorting money from Mr. Churchill. No 
money, however, was given. 

The learned Judge told the Jury, that if Stringer 
was acting in pursuance of a previous plan arranged 
with Newstead with a view to induce Mr. Churchill 
to give him money in order that he might escape the 
annoyance attending such a charge, that waa 
an *assault with attempt to rob, and would 
warrant them in finding the prisoners guilty. 

The Jury found them both guilty, and the learned 
Judge sentenced Stringer to transportation for life, and 
Newstead for fifteen years. The learned Judge re- 
quested the opinion of the Judges, whether the con- 
viction could be sustained, the subject of the charge 
made by Stringer against Mr. Churchill not coming 
within the terms of 7 & 8 G. 4, c. 29, s. 8 & 9, or 1 
Vict. c. 87, s. 4, 6. 22. See 2 East's Pleas of the Crown, 
714; 2 Russel, 76; and Eoscoe, 838. 
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This case was considered at a meeting of all the 
Judges (a) (except Alderson, B., Patteson, J., Cole- 
ridge, J., Cresswell, J.), and they thought the con- 
viction good, inasmuch as the prisoners intended to get 
*he money by the violence of the assault as well as by 
the charge, which would be a common law robbery. 
And they doubted whether Regina v. Henry, supr^, 
118, was rightly decided on the ground on which it 
was decided, viz., that it was not robbery to obtain 
money by threat of a charge of sodomy. 



REGINA t;. JOSIAH OVERTON. 

A question haying no general bearing on the matters in isene, may be made 
material by its relation to the witness's credit, and false swearing thereon 
will be perjury. 

The prisoner was tried before Mr. Justice Patteson, 
at the Summer assizes, for Warwick, 1842. 

The indictment charged, that on the 10th of Febru- 
ary, 1842, at a meeting of commissioners for hearing 
*appeals against the certificate of supplementary 
charges made by John Lee Crown, surveyor, a 
certain appeal of Wm. Hewatt came on to be heard. 
That prisoner was sworn as a witness; that on the said 
appeal it was a material question, whether a certain 

(a) The three cases preceding this were decided at the same 
meeting. 
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receipt; then and there produced by the prisoner, was 
given to him before the 12 th of September then last 
past. That prisoner did falsely, corruptly, knowingly, 
and wilfully swear that the receipt was given before 
the 12th of September, whereas it was not; and that 
the prisoner on the said day did thereby falsely and 
wickedly commit wilful and corrupt perjury. 

It was proved that at the commissioners' meeting 
evidence waa given that Hewatt and the prisoner were 
coursing with two greyhounds on the 24th of Novem- 
ber, 1841, and that one of the dogs had been Hewatt's. 
Hewatt had no certificate, and he was surcharged on 
the 28th of November, against which he appealed. 
Hewatt, in support of his appeal, said that the dog had 
been sold to the prisoner long before, and called the 
prisoner as a witness. The prisoner swore that he 
bought the dog on the 6th of September, 1841, and 
produced a receipt for the purchase-money, 61. 5«., 
bearing that date. He was asked by Lee the surveyor 
whether the receipt was given at the time of the sale ? 
Prisoner said it was not, but a few days after. Upon 
being pressed, he said it was given him before the 12th 
of September. Lee pointed out that the receipt bore 
date the 18th of November, 1841, so that the prisoner 
must be mistaken ; but the prisoner persisted, and swore 
positively that it was given him before the 12 th of 
September. AU that passed before the commissioners 
was proved; and it was further proved by officers from 
the Stamps that the paper on which the receipt was 

TOL. 21. 22 
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.*«..-. *written was stamped on the 18th of Novem- 
r*265] ^ 

ber^ and could not have been issued from the 

Stamp QflGice before that day. This was the case for 

the prosecution. 

Upon which the counsel for the prisoner objected 
that the materiality of the question, as stated in the 
indictment, had not been shown. The indictment 
stated that it was a material question, whether the 
receipt had been given before the 12 th of September. 

Now the material question was whether the dog 
was the prisoner's or Hewatt's on the 24th of Novem- 
ber, the day of the coursing? It had not been dis- 
proved that there was a sale on the 6th of September, 
as sworn by the prisoner ; and if there was, the time 
of giving the receipt, or even the fact of any receipt 
having been given, was immaterial. It should have 
been alleged in the indictment that there was no such 
sale ; or, at all events, it should have been so proved in 
order to make the question as to the time of giving the 
receipt material. 

The Judge, after consulting Mr. Baron Parke, 
thought the materiality of the question as laid had 
been shown, and the case proceeded. 

Witnesses were called for the defence, and the pri- 
soner was convicted ; and then his coimsel moved in 
arrest of judgment, as well on the omission in the in- 
dictment, to negative the sale of the dog, as also that, 
in the concluding part of the indictment, it is not al- 
leged that the defendant did thereby "wilfully and 
corruptly" commit wilful and corrupt perjury, but only 
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that he " falsely and wickedly" committed wilful and 
corrupt perjury. That perjury consists in the inten- 
tion which is expressed by the adverbs in the last 
sentence, and not by the adjectives, and that the ad- 
verbs used in the body of the indictment would 
♦not help the defect. See 5 B. & C. 264 ; R. v. '^ ^ 
Stevens, 

The learned Judge overruled the motion in arrest 
of judgment, and now requested the opinion of the 
Judges, whether he was right in holding that the ma- 
teriality of the question as laid had been shown ? The 
other question moved in arrest of judgment is properly 
matter for a writ of error ; bpt the learned Judge men- 
tioned it that he might not appear to omit anything 
which might have even a remote bearing on the other 
question, and also that the Judges might, if they 
thought proper, give their opinion upon it. 

This case was argued before all the Judges, except 
Parke, B., Alderson, B., Wightman, J., and Cress- 
well, J., in Michaelmas term, 1842. 

W. T. S. Daniel for the prisoner. 

This indictment is radically defective. It is neces- 
sary that it should appear on the face of it that the 
question was material. 

TiNDAL, C. J. This is the ground for a writ of 
error. K we were to decide against you here, you might 
bring a writ of error, (a) 

(a) The indictment has been since adjudged bad on writ of error. 
The Judges refused to give an opinion, on the same grounds, on a 
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i 

Then with respect to the proof. It was not sufficient- 
ly shown that it was material whether the receipt 
was given before the 12th of September. Now sup- 
posing the dog to have been in fact sold on the Gth, 
it is entirely immaterial whether the receipt was given 
before or after the 12th. 

Lord Denman, C. J. Everything is material that 

affects the credit of the witness. The whole 

*matter turned on the credit of the witness. 

The receipt was used to confirm his evidence. Every 

question on cross-examination that goes to the credit 

of a witness is material. 

The Judges were unanimously of opinion that the 
question was material^ and the conviction was held 
right. 

Swearing falsely to a matter incidental, bat utterly immaterial to 
the issue, does not constitute the crime of perjury. The State ▼. 
Hattaway, 2 Nott & McCord, 168 ; Hinch v. The State, 2 Missouri, 
158. Perjury may be committed in swearing falsely to a collateral 
matter, with intent to prop the testimony on some other pointy but 
such collateral matter must be material to the issue. Studdard y. Lin- 
ville, 8 Hawks, 474. 

Perjury may be committed in answering a question that has no rela- 
tion to the issue, if asked with a design to impair the credit of the 
witness, particularly if he be cautioned as to his answer. The State ▼. 
Strat, 1 Murphy, 124. It is not necessary that the evidence given 
should be material to the main issue ; it is sufiKcient if it be material 
to any proper matter of inquiry. The State v. Lavalley, 9 Missouri, 
834 ; Commonwealth v. Pollard, 12 Metcalf, 225. 



case referred to them by the Common Sergeant, R. v. Simpson and 
another, tried at the Central Criminal Court, in March^ 1843. 
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REGINA V. JOHN HARRIS and EVAN LLOYD. 

A writing purporting to authorize the bearers to receiye money deposited in 
a bank by a friendly society on accountable receipts, and purporting to 
be signed by the principal officers of the society, may, in an indictment 
for forgery, be alleged to be a warrant for the payment of money. The 
bankers haying receiyed the money on terms of repayment to order of the 
society, it is forgery, &o., in members of the society to forge such a docu- 
ment and receive the money thereby. 

The prisoners were tried before Mr. Baron Bolfe, 
at the Summer assizes for Glamorganshire^ in the year 
1842, for forgery. 

In the first count they were charged with forging a 
certain warrant for the payment of moneys which was in 
the following words : — 

« Urgant Lodge, Hirwann, 14th March, '42. 

" Sir, as we have had a place which will return more 
interest on our cash with good security, the bearers are 
authorized to apply for the same. In witness hereof 
we subscribe our names, and affix the seal of our 
lodge. 

" N. G. David Davies, 
" V. G. David Lloyd, 
" Sec. WilllAlM Lewis." 

With intent to defraud David Evans and others. 
In the second count the instrument was called an 
order for the payment of money. 

In other counts the intent was laid to be to defraud 
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r*9AQi *-'-^*^^ Da vies ajid others. There were also 
counts for uttering. 

There were also another set of counts in which the 
instrument was described, having, in addition to the 
names as set out above, a seal or stamp containing the 
words " Urgant Lodge, Hirwann," encircling two closed 
bands. 

It appeared in evidence that David Evans and four 
other persons carried on business in partnership to- 
gether as bankers under the firm of the Brecon Bank. 
It also appeared that David Davies, and a number of 
other persons, including the prisoners, were members 
of a benefit club called the Loyal Urgant Lodge of Odd 
Fellows. 

David Davies held an office in the club called the 
Noble Grand. David Lloyd held the office of Vice 
Grand. The funds of the club had been raised by the 
contributions of the difierent members. The club had, 
at different times, deposited two sums of money with 
the Brecon Bank, one a sum of 105Z., the other a sum of 
25Z., for which* sums the bank gave common bankers' 
receipts, and, by desire of the depositors, they wrote 
across the receipts the names of six persons, who were 
represented to them as being the committee, and the 
bankers were directed not to pay the money mentioned 
in the receipts except to the order of the committee or 
of the club. The receipts were kept with certaiii cash 
belonging to the club in a box with two locks, the key 
of one lock being kept by David Davies as Noble Grand 
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and the key of the other lock by an officer called De- 
puty Treasurer. 

The prisoners contrived to get possession of the box 
and its contents, including the two receipts, and on 
the 19th March last they presented the receipts at the 
Brecon Bank, together with a paper *writing _ 

corresponding exactly with that set out in the 
indictment, and having a seal or stamp affixed also 
corresponding with that set out in the indictment. 
The letters N. G. and V. G. were proved to mean 
Noble Grand and Vice Grand. The name of the 
secretary was proved to be William Jones, and not 
William Lewis. 

The prisoners, upon producing the receipts and the 
paper, desired to have the 130Z., and Mr. Evans, one 
of the partners of the bank, considering the paper pro- 
duced to be an authority from the club, paid the money 
to the prisoners. Mr. Evans stated that he should not 
have paid the money on the receipts alone without the 
paper, nor on the paper without the receipts. The sig- 
natures David Davies, David Lloyd, and William 
Lewis, were all forged. 

On the part of the prisoners it was contended that 
this paper was neither a warrant nor an order for the 
payment of money, and even if it were, yet that the pri- 
soners being themselves members of the club could not 
be convicted of forging. 

The Jury found the prisoners guilty, and the learned 
Judge respited the judgment, and requested the opi- 
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nion of the Judges, whether the conviction could be 
sustained. 

This case was considered at a meeting of the Judges 
in Michaelmas term, 1842, and they all thought that 
this was a warrant, and that there was no ground of 
objection, that the prisoners were joint owners, and the 
conviction was aflSrmed. 



[*270] *REGINA v. SARAH STROUD: 

An indictment for murder of a bastard child described as Harriet Stroud, is 
not snstained by proof of a child christened Harriet and onlj called by 
that name, though the mother's name was Stroud. The proper descrip- 
tion is Harriet. A child " whose name is to the jurors unknown" is not 
good, because the name of Harriet was known. 

The prisoner was tried before Mr. Baron Rolfe at 
the August sessions of the Central Criminal Court, 
1842, for the murder of her infant child. 

In the first count of the indictment the child was 
described as Harriet Stroud. 

In the second count it was described as a female 
infant of tender age, whose name is to the jurors un- 
known. 

It appeared by the evidence, that, on the 16 th of 
June last, the prisoner, being a single woman, gave 
birth to a female child in the St. Pancras workhouse ; 
the child was called Harriet, and was baptized by that 
name on the morning of the 16th July. No copy of 
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the register was given in evidence, but it was said that 
the child was baptized by the name of Harriet only, 
not Harriet Stroud; and there was no evidence that 
she had ever been called by any name except Harriet. 

On the evening of the 16th July the prisoner left 
the workhouse with the child, and immediately pro- 
ceeded to the Regent's canal, and there drowned it. 
The Jury found the prisoner guilty, and the learned 
Judge passed sentence of death upon her. 

A doubt was afterwards suggested whether the con- 
viction was right. It would seem, on the authority of 
Rex V. Waters, 1 Moody, 457, that she could not be 
convicted on the first count ; and as the child was cer- 
tainly known by the name of Harriet, it might be 
doubted whether the second count would warrant a 
conviction for the murder of a child whose name is 
*to the jurors unknown; and whether there 
ought not to have been a count for the murder 
of a child named Harriet. The execution of the sen- 
tence had been respited, in order that the opinion of 
the Judges might be obtained on the point. 

This case was considered at a meeting of the Judges 
in Michaelmas term, 1842, and they held the convic- 
tion wrong ; the proper description would have been 
Harriet the basebom child of the prisoner. The want 
of description is only excused when the name cannot 
be known. 
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REGINA V. WILLIAM CANT. 

An order to reimburse the guardians of a union the expenses in bastardy 
made by two justices ex officio guardians of the union is good, such justices 
not haying acted in the affairs of the union in relation to the proceedings 
in bastardy in question. 

The prisoner was tried before Mr. Justice Wight- 
man at the Spring assizes for Durham in the year 1842^ 
upon an indictment charging him with disobedience of 
the following order of Justices : — 

At a petty sessions of the peace, held at the Morrit 
Arms, Greta Bridge in the North Riding of the county 
of York, in and for the division of Gilling West in the 
said North Biding, on the 30th of March, 1841, before 
us, two of her Majesty's Justices of the peace in and for 
the said riding and county : Whereas several townships 
and parts of the Teesdale Union in the counties of 
Durham and York are situate within the division afore- 
said ; and whereas application hath this day been made 
to us, the Justices of the peace *holding the 
^ said session, by the guardians of the poor of the 
said union, for an order upon William Cant to reim- 
burse the said union for the maintenance and support 
of a male bastard child, of which its mother, Margaret 
Bottoms, hath lately been delivered, and which hath 
lately become chargeable to the township of Holwick, 
situate within the said union, and resnecting which 
child no application hath been made to any court of 
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general quarter sessions, under the provision of an act 
passed in the fifth year of the reign of his late majesty, 
intituled '^An act for the amendment and better 
administration of the laws relating to the poor of Eng- 
land and Wales;" and whereas it hath been duly 
proved before us that the said William Cant hath had 
ten days' due and legal notice under the hands of the 
said guardians of their intention to make here this 
application, and hath not appeared by himself or his 
attorney, and we having proceeded to hear the said 
application and the evidence thereon, and it being duly 
proved here to our satisfaction, as well as upon the 
oath of the said Margaret Bottoms, corroborated in 
some material particular by other testimony as other- 
wise, that the said child was, on the 9 th day of Feb- 
ruary last, and since the passing of the said before- 
mentioned act of parliament, bom a bastard on the 
body of its said mother, and did, on the 6 th day of 
March last, by reason of the inability of its said mother 
to provide for its maintenance, become chargeable to 
the said last-mentioned township as aforesaid, and that 
the said William Cant is really and in truth the father 
of the said child. Now, therefore, we do hereby ad- 
judge all the said premises to be true; and it appears 
to us here, under all the circumstances of the case, just 
and reasonable that we should order, and we do hereby 
accordingly order *that the said William Cant ^,^070-1 
shall and do upon demand reimburse and pay 
unto the guardians of the poor of the said union the 
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sum of nine pence, duly proved before us here to have 
been already expended by them for the maintenance 
and support of the said child, from the time when it 
became chargeable as aforesaid up to the present time, 
and do and shall reimburse and pay to the said guar- 
dians for the time being, weekly and every week 
henceforth, until the said child shall have attained the 
age of seven years (if the said child shall so long live 
and continue chargeable as aforesaid), such sum or 
sums of money as shall be weekly expended by the 
said union for the maintenance and support of the said 
child during the time last aforesaid, not exceeding the 
sum of three shillings weekly. 

Given under our hands and seals at the session 
aforesaid. 

w. j. s. morritt. 

John Headlah. 

Archdeacon John Headlam and William John Saw- 
rey Morritt, esquires, the Justices who made the above 
order of bastardy at a petty session of the peace, held 
in and for the division of Gilling West, " in the North 
Biding of the county of York, are both Justices" of the 
pea.ce acting in and for the said riding, and in and for 
the county of Durham, and reside respectively in town- 
ships within the said Teesdale Union, and are ex officio 
entitled, if they think fit, to act as members of the 
Board of Guardians of the said union, and the said 
John Headlam had actually attended meetings of the 
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said board of Guardians and acted as ex officio guar- 
dian of the said union before the making the said order^ 
but did not act in any way as such guardian in any 
of U.e .prooeedu,g, .gabst or xelaUig .o tho 
said William Cant. "^ 

The said John Headlam is also a rated inhabitant 
of the township of Thorpe, within the said union, 
several parts of which union, and especially the town- 
ship of Holwick, are in the said division of Gilling West. 
The question is, whether Archdeacon Headlam was or 
was not disqualified from acting as a justice in the 
above case. 16 G. 2, c. 18, s. 1 ; 4 & 5 W. 4, c. 76, 
ss. 26, 38 ; 2 & 3 Vict. c. 85 ; R. v. Great Yarmouth, 
6 B. & C. 646, were referred to. 

This case was argued before all the Judges (except 
Lord Abinger, C. B., Gurnet, B., and Coleridge, J.), 
in Easter term, 1842. 

Otter for the Crown, (a) 

There are two objections to this order : first, that 
Archdeacon Headlam was a ratepayer, and that he 
was a judge in his own case, he being a guardian of 
the union. 

The statute 16 G. 2, c. 18, removes any objection 
as to his being a ratepayer, and that was so decided 

(a) In seyeral instanoes (supr^, pp. 180, 206), the Jadges de- 
clined to hear counsel for the Crown when none appeared for the 
prisoner; but the right was not insisted on by the counsel appearing. 
In this case (a misdemeanor) Otter was heard without objection, 
though no one appeared for the defendant. 
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in R. V- Great Yarmouth, 6 B, & C. 648, where an 
order of removal was held bad on account of one of 
the justices being a churchwarden, and so a party; 
but it was expressly said that the ground of his being 
a ratepayer was removed. 

He was stopped in his argument on this point. 

As to the second objection, he was clearly no party, 
inasmuch as he had taken no part in the proceedings. 
Unless he was really interested in the case or acted in 
it, he could not be said to be a party. Here he did 
not act or put his name to any of the proceedings, 
y The act of the majority of a board cannot be said to be 
the act of a person qualified to sit at the board, but 
one who did not even attend, nor in any way take 
part in the proceedings. 

*4 & 5 W. 4, c. 76, s. 38, enacts the constitution 
of the Board of Guardians, and makes the Jus- 
tices of peace residing in parishes within the union, 
and acting within the division, ex officio guardians. By 
that Act the application in respect of bastardy was to 
be made to the quarter sessions. By 2 & 3 Vict. c. 85, 
it is transferred to the Justices at petty session, of the 
division within which the union or parish is situate. 
This is almost an enactment in terms that the applica- 
tion may be made to Justices who are also guardians. 
The union and divisions may be coextensive, and 
then ex necessitatey the magistrates hearing the applica- 
tion must be guardians. 6 & 7 W. 4, c. 12, was passed 
with the express object of making divisions and unions 
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coextensive. No injustice results from the application 
being to be made at petty sessions^ as 2 & 3 Yict. c. 
85, s. 3, gives the power to the person charged of 
taking the case to the quarter sessions at once. The 
103d section of 4 & 5 W. 4, c. 76, gives an appeal. 

The Judges present were unanimously of opinion 
that an ex officio guardian who does not attend is no 
party to an act of the Board : and the conviction was 
affirmed. 



*REGINA V. JAMES MOLAND, H. RUGG, [*276] 

G. N. STEPHENS, THOltAS MORRIS, F. 

RUGG. 

On an indiotment for obtaining money, &o.» under false pretences, a partjr 
-who has concurred and assisted in the fraud may be oonyicted as princi- 
paly though not present at the time of making the pretence and obtain- 
ing the money. 

The prisoners were tried before Mr. Justice Coltman, 
at the December sessions, 1843, at the Central Crimi- 
nal Court, for obtaining by false pretences, a cheque 
for the sum of £40 from the accountant-general of the 
Court of Chancery. 

The fraud was effected by means of a petition ex- 
hibited in the Court of Chancery on behalf of one Chris- 
topher James Bugg, and the prisoners Francis Rugg, 
Henry Bugg, George Nathaniel Stephens, and of 
Stephens's wife, on which an order was made, amongst 
other things, for the payment of £40 to Christopher 
James Bugg, by falsely pretending to the accountant- 
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general that he prisoner Moland was the said Chris- 
topher James Rugg. All the prisoners^ except Morris, 
were present at the time when the false representation 
was made^ and were clearly parties to the making of 
it, and no doubt arose as to them : with respect to 
Morris the case was different. He was not present 
when the false representation was made. But he had 
made an aflSidavit which was exhibited before the 
master to whom it had been referred, to report on the 
claims of the petitioners, verifying the state of the 
family, which aflBdavit contained nothing untrue, 
though exhibited for a fraudulent purpose. 

It was further proved that Morris had received £8 
out of the money obtained out of the Court of Chan- 
r*977i ^^^y>*^^^ other evidence was given, tending to 
show that Morris was aware of the fraud which 
was in contemplation. On behalf of this prisoner, it 
was objected that he could not be convicted on this 
indictment; the false pretence having been made by 
other persons in his absence, and without any personal 
interference of his at the time ; and Young's case, 3 T. 
R. 98, was referred to. 

The learned Judge directed the Jury, that, if they 
were satisfied that Morris was aware of the fraudulent 
purpose for which his affidavit was to be used, and was 
acting in concert with the other prisoners, with the in- 
tention that the money due to Christopher James 
Rugg should be obtained by the false pretence that Mo- 
land was Christopher James Rugg, he was equally liable, 
with the others, to be convicted on this indictment. 
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The Jury found all the prisoners guilty, and the 
learned Judge requested the opinion of the Judges 
whether the oonviction was proper. 

This case was considered at a meeting of the Judges 
in Hilary term, 1843, and they were unanimously of 
opinion that the conviction was right : it is not neces- 
sary that all should be present. In misdemeanors all 
parties are principals, whether present or not. 



*REGINA V. JOHN ATKINSON. [*278] 

1 & 2 Vict. 0. 85 WEB oontinned by 8 & 4 Vict. o. Ill ; and a shareholder 
in a Joint stock banJking company maybe indicted for embeizling or steal-* 
ing the money &c.y of the company, it being laid as the property of a pub- 
lic officer of the company, correctly appointed, and registered under the 
Acts. 

A company registered as "A. and B. Joint Stock Bank" may be described 
as <' A. & B. Banking Company," that being the name used in their general 
business. 

The prisoner was convicted before Mr. Justice 
Maule at the Summer assizes for Westmoreland, in 
the year 1842, of the embezzlement of three sums of 
money within six months, the first sum haying been 
received by the prisoner in February, 1842. 

The indictment contained twelve counts for em- 
bezzlement> and four for larceny. 

The 1st count stated that the prisoner, being em« 
ployed as clerk to John Teather and others, embezzled 
£63. 

▼OL. n. 28 
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The 2d and 3d counts were in the same fomii but 
applied to two other sums of money. 

The 4th; 6th, and 6th differed from the first three in 
describing the prisoner as being employed for the pur- 
pose of and in the capacity of a clerk to the said 
John Teather and others. 

7; 8; and 9. These counts stated that the prisoner 
being employed as clerk to John Teather, one of the 
public officers of the Carlisle and Cumberland Bank- 
ing Company, embezzled the three sums of money. 

10, 11, and 12. These coimts differed from the 
preceding three in stating the prisoner to be em- 
ployed for the purpose and in the capacity of a derk 
to the said John Teather, such publiis officer of the 
said Carlisle and Cumberland Banking Company as 
aforesaid. 

13. This count was for larceny by the prisoner, as 
clerk to John Teather and others, of money and bank 
notes of the said John Teather and others. 

14. Differed from the 13th in describing the pro- 
perty stolen to be the property, and the prisoner 

-^r.^,^-, *to be the clerk, of John Teather, one of the 
r*2791 . 

public officers of the Carlisle and Cumberland 

Banking Company. 

15 and 16. These counts were for larceny, stating 
the property as in the 13 th and 14 th, but not stating 
the prisoner to be the clerk. 

It appeared in evidence that the prisoner was em- 
ployed as a clerk by a banking company, established 
under 7 G. 4, c. 46. A return as required by s. 4, of 
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the Act had been made, and was proved by a certifi- 
cate under s. 6 ; in this return '^ the true name, title, 
or firm of the copartnership" was stated to be the 
'^Carlisle and Cumberland Joint Stock Bank/' the 
names of firms of the banks established, or to be esta- 
blished by the copartnership, were stated to be ^^ Carlisle 
and Cumberland Bank" at Carlisle, ^^ Carlisle and 
Cumberland Bank" at Wigton, " Carlisle and Cumber- 
land Bank" at Appleby, and John Teather was de- 
scribed as a partner and one of the public ofiGicers. 

The manager of the bank being called as a witness, 
deposed that the usual and only name employed by the 
copartnership in their dealings was the Carlisle and 
Cumberland Banking Company, and they were de- 
scribed by the same name in a bond of the prisoner 

It further appeared that the prisoner at the time of 
the transaction in question was a shareholder or 
partner in the company. 

Murphy, Serjeant, for the prisoner, objected. 

First, That there was a variance between the in- 
dictment and the proo&, the certificate of return under 
8. 4, proving that the true name of the company was 
different from that laid in the indictment ; and secondly, 
that the prisoner, being a partner in the company, 
could not be indicted for embezzlement, notwithstand- 
ing the 9th sec. of 7 G. 4, c. 46, the object *of -.^^^- 
which, he contended, was only to provide forms 
of proceeding by allowing a public officer to be named 
instead of naming all the partners, or all but one, in 
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caaes where it would otherwise have been necessary to 
name all or all but one^ but not to make anything in* 
dictable which would not have been so independently 
of this enactment. 

The learned Judge respited the judgment in order 
that the opinion of the Judges might be taken on these 
two questions. And the case was argued by Murphy, 
Serjeant, on part of the prisoner, in Michaelmas term, 
1842. (a) On that occasion it was desired by the 
Judges present that a further statement with reference 
to some Acts of Parliament, which were not adverted 
to at the time of the trial, should be prepared for their 
consideration. 

Those Acts are 1 & 2 Vict. c. 96, entitled an Act 
to amend until the end of next session of Parliament^ 
the law relative to legal proceedings by certain joint 
stock banking companies, &c. This Act enables the 
company, in the name of a public officer, nominated as 
mentioned in 7 G. 4, c. 46, to proceed civilly against a 
member as if he had not been a member ; 3 & 4 Yict. 
0. Ill, entitled an Act to continue until the Slst day 
of August, 1842, and to extend the provision of an Act 
of the first and second years of her present Majesty, 
relating to legal proceedings by certain joint stock 
banking companies against their own members, and by 
such members against the companies. 

This Act recites that an Act passed in 1 & 2 Vict 

nnneoessary to print the argument, as it is given in sub- 
idditional statement of the case. 
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entitled an Act to eoOend until the end of the next 
session of Parliament, &c., instead of to amend (which 
is the word in the title of the 1 & 2 Vict. c. 96) ; it also 
•recites a continuation by a previous Act of the p:,.or.^-i 
Act so described till the 31st of August, 1840, 
and further continues ^^ the said first recited Act till 
the 31st of August, 1842." Sec. 2, recites that it is 
expedient to extend the provisions ^^ of the said Act 
hereby continued," and enacts that if any person or 
persons being a member or members of a banking com- 
pany shall embezzle any money, &c., of the copartner- 
ship, or shall commit any crime, &c., with intent to 
injure or defiraud such copartnership, such member or 
members shall be liable to indictment, &c., in the name 
of any of the officers for the time being of such copart- 
nership in whose name any action or suit might be 
lawfully brought against any member or members of 
any such copartnership, and may thereupon be lawfully 
convicted as if such person or persons had not been or 
was or were not a member or members of such copart- 
nership, any law, &c., notwithstanding. 

Under these statutes it was objected, on behalf of 
the prisoner, 1st, That although it may have been in- 
tended by the 3 & 4 Vict. c. Ill, to make a partner in 
a company who embezzles its money liable to indictp 
ment, yet that it had failed to do so, inasmuch as there 
is no such act passed in 1 & 2 Vict., as an act entitled 
an act to ameiid^ &c., which the act of 3 & 4 Vict., pur- 
ports to extend ; that this extension has no operation 
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on the act 1 & 2 Vict. c. 96, which, therefore, expired 
in 1840 ; and that, therefore, there is no power of in- 
dicting a member for embezzlement, the indictment 
being required to be in the name of an officer in whose 
name an action could be brought against a member, 
which could not be done after the expiration of the 1 
& 2 Vict. c. 96. 

2dly, It was objected, that, supposing the Act of 1 
& 2 Vict. c. 96, were, notwithstanding the misrecital 
of its title, so treated as referred to, and extended by 

.-^^^^-. 3 & 4 Vict. c. Ill, yet that the conviction *could 
r*2821 ^ 

"^ not be sustained, because the oflFence of a part- 
ner against the company is made liable to indictment, 
not generally, but only in the name of an officer in 
whose name an action could be * brought against a 
member, such officer being by 1 & 2 Vict. c. 96, an 
officer nominated as mentioned in 7 6. 4, c. 46. 
Strictly speaking, an indictment is not in the name of 
any person ; but giving a reasonable construction to the 
Act, it must be understood to require, that where the 
company is the party injured, and would otherwise be 
described as such, the indictment must give the name 
of an officer nominated as aforesaid, that is, under 7 6. 
4, c. 46> s. 4. K this be so, those counts which charge 
the prisoner as having embezzled or stolen the money 
of John Teather, public officer of the Carlisle and 
Cumberland Banking Company, require proof of John 
leather's appointment as public officer of the Carlisle 
and Cumberland Banking Company, which was not 
given. 
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As to those counts which do not describe John 
Teather as public officer^ or name the banking com^ 
pany^ it was objected, that even supposing that an in- 
dictment would be sufficiently, ^4n the name of a 
public officer/' within the meaning of 3 & 4 Vict. c. 
Ill, s. 2, if the offence were stated to be against him 
by name, without describing his office, that it is stiU 
necessary that the person named should be a public 
officer, and that being such officer, the acts make his 
name equivalent to the names of the partners, and 
consequently the counts charging the prisoner to have 
committed the offence against John Teather and 
others, which is the case with all the counts except 
those in which the bank is named, are to be understood 
as charging it to iiave been committed against the 
company and others ; whereas the evidence is, that it 
wafi against the company only. 

*The opinion of the Judges wa* requested, 
whether the conviction were right or not. 

Ultimately, in Hilary term, 1843, the conviction 
was held good. Lord Denman, C. J., Tindal, C. J., 
Lord Abikger, C. B., Parke, J., and CoLERmoE, J., 
being of that opinion; Patteson, J., Erskine, J., 
WiGHTMAN, J., and Cresswell, J., of the contrary 
opinion. The majority of the Judges were of opinion 
that the 1 & 2 Vict. c. 85, was continued by 3 & 4 
Vict, c. 111, there being no other Act that could be 
meant. And the company described in the register 
were the same that had appointed Teather, acting 
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under the name of the Carlisle and Cumberland Bank- 
ing Company to the worlds and so admitted bj the 
prisoner in his bond, and there was no variance. 



REGINA V. GEORGE ARCHER and FOUR OTBDERS. 

On an indictment against seyeral for feloniously cutting, &c., one may be 
found guilty of an assault only, and others of tlie felony, in the same 
assault 

This was an indictment for feloniously cutting and 
wounding one George Collier with intent to murder, 
disable, and do grievous bodily harm, in May, 1841. 
The four other persons indicted were tried before Mr. 
Serjeant Taddt, at the Summer assizes, for the county 
of Surrey, in the year 1841, and were all convicted of 
the felony. The present prisoner, George Archer, was 
at that time out upon bail, and did not surrender. 

He was arrested early in the year 1843, and was 
tried before Mr. Justice Patteson, at the Spring 
assizes, 1843, when the Jury acquitted him of the 
felony and fecund him guilty of the assault under the 
11th section of 1 Vict. c. 85. The assault of which 
the prisoner Archer was found guilty, was a very 
violent attack upon the prosecutor at the Epsom races, 
*by thirty or forty persons, in which he was 
severely wounded, and is the same assault for 
which the other four prisoners were found guilty of 
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felony upon this same indictment; but the prisoner 
Archer, being only sixteen years of age, and not having 
taken so prominent a part as the other prisoners, the 
Jury negatived any felonious intent. The learned 
Judge respited the judgment in order to take the 
opinion of the Judges, whether upon the same indict- 
ment for feloniously cutting and wounding against 
several persons, one may be found guilty of the felony 
and another of the misdemeanor. 

The learned Judge was informed that it had been 
ruled by Mr. Baeon Gurnet, on the Home Circuit, 
and by Lord Chief Justice Tindal at the Central 
CAniL Court, that ,uoh oonvicUon would be wroug, 
and that such a verdict amounted to a general acquittal 
of the prisoner who was found not guilty of the felony; 
but the names of the supposed cases were not cited, 
nor had the learned Judge been able to find them, 
unless that before Lord Chief Justice Tindal, be B. 
V. MThane and others (1 Carr. & Marshman, 212), 
which, however, turned on auother point. 

See Hawk. P. C. b. ii. c. 47, s. 8; Sid. 171, R. v. 
Turner and others; 2 Harg. State Trials, 526. On an 
indictment for burglary and stealing, one cannot be 
found guilty of burglary, another for stealing, on the 
same indictment and the same evidence. 

But see Plow. 100, B. v. Salisbury and others, 
Bussel on Crimes, s. 431, on indictment for murder 
against two, one may be found guilty of murder, the 
other of manslaughter. 1 Hale, 446 ; 1 Carr. & Marsh- 
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man^ 180; B. v. Phelps and others^ ibid. 212; B. y. 
MThane and others, ibid. 597; B. v. Crumpton; 9 G. 
&P. 480;B. V. St. George. 

*The learned Judge requested the opinion of 
the Judges on the point. 

This case was considered at a meeting of the Judges 
in Easter term, 1843, and they were unanimously of 
opinion that the conviction was good, (a) There may 
be a joint assault with a felonious intent in some only. 



REGINA V. JAMES BOWDEN. 

stealing in a dweUing-honse to the valae of five pounds or more bj the 
owner of the honae, is within 7 and 8 G. 4, c. 29, s. 12. 

The prisoner was tried before Mr. Babon Alderson 
at the Spring assizes for the county of Derby, in the 
year 1843. The indictment charged him with stealing 
at the parish of Glossop, on the 5th of April, in the 
dwelling-house of him the said James Bowden there 
situate, various chattels above the value of £5, the 
property of Harris Seagall. 

The case was fully proved, but as it was a case for 
transportation, and as the learned Judge entertained a 
doubt whether the offence charged amounted to that of 
stealing to the value of £5 within a dwelling-house 
(the dwelling-house in the indictment being that of the 

(a) B. y. Batterworth and others^ Buss. & By. 520. 
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prisoner himself), in which case the minimum punish- 
ment was transportation for ten years, or only to a 
charge of simple larceny, in which case the maximum 
was transportation for seven years, the learned Judge 
respited the judgment, reserving the question for the 
opinion of the Judges, that they might determine 
which of the two sentences would be legal. 

*Tliis case was considered at a meeting of _.__.« 
the Judges in Easter term, 1843, and they 
all thought the conviction for the whole offence right. 



REGINA V. PETER ADAMSON. 

Purol evidenoe is admiBsible of tiie false pretences lud in an indictment, 
though a deed between the parties, stating different considerations for 
parting with the money, be put in CTidenoe for the prosecntion, snch deed 
haying been made for the purpose of the fraud. 

The prisoner was tried before the Honorable Charles 
EwEN Law, Becorder of London, at the December ses- 
sion of the Central Criminal Court, 1842, for obtaining 
money under false pretences. 

The indictment charged the prisoner with falsely 
pretending to one John Heron that he Peter Adamson 
had obtained from Lord Stanley the appointment of 
emigration agent at Port Philip, which was a situation 
worth 600Z, a year ; and that for 200Z. he would give 
John Heron one-third of the emigration agentship, and 
that he John Heron would be sure to have back his 
200Z. out of the emigration agentship the first year. 
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According to the evidence of the prosecutor and his 
witnesses, the prisoner obtained the money by means 
of the pretences stated in the indictment; and the 
averments negativing the truth of the pretences were 
satisfactorily proved. It appeared in evidence tiiat the 
prisoner also urged the prosecutor to become his part- 
ner, and engaged that if the prosecutor accepted his 
proposal of a partnership, and advanced him the 200Z. 
as a bonus, the prosecutor should have a third share of 
the emigration agentship, and of the other business 
which he (the prisoner) would have in the colony. 

The prosecutor expressed a wish to write to consult 
his friends in Scotland, but the prisoner refused to 
allow him to do so, or to consult his cousin (in London) 
r*9ft7i *^^ anybody else, on the subject of the proposed 
partnership ; and the prosecutor was induced to 
accept the proposal of partnership on the assurance of 
the prisoner that he then had the appointment of emi- 
gration agent. 

After the pretences stated in the indictment had 
been made, and before the prosecutor parted with his 
money, a partnership deed was at the prisoner's in- 
stance prepared by the prisoner's solicitor, and executed 
by the prosecutor and the prisoner. 

The prisoner had, however, previously promised that 
on the drawing up of the deed of partnership between 
them, he would show the prosecutor the letters from 
Lord Stanley, appointing him (the prisoner) emigra- 
tion agent. The consideration of the partnership was 



BSaiNA «. ABAMSON.— 1B48. S66 

stated in the deed to be 200Z., and no mention was 
made of the emigration agency in respect thereof. 

It was objected on the part of the prisoner that aa 
the deed did not contain the pretences stated in the 
indictment^ but on the contrary represented the 2002. 
to be given in consideration of a general partnership 
between the prisoner and the prosecutor^ and as the 
prosecutor had made use of the deed as part of his 
case, the parol evidence of the false pretences ought 
to be rejected, and the Jury ought to be directed to 
acquit the prisoner. In support of this objection the 
case of Rex v. Godrington, 1 C. & P, p. 661, was 
cited. 

The Recorder declined to direct an acquittal; and 
the learned counsel for the prisoner, in an elaborate 
address to the Jury, commented upon the merits of the 
whole case, and in reference to the credit due to the 
evidence of the prosecutor, pointed their attention 
particularly to the execution of the partnership deed^ 
and the consideration therein stated. 

The Recorder in summing up the case to the Jury, 
♦expressed his opinion that, if they believed 
the evidence of the prosecutor and were satis- ^ 

fied that the prosecutor in fact parted with his money 
on the pretences laid in the indictment^ and that the 
preparation of the partnership deed aud the execution 
of it were part of the prisoner's scheme to effect the 
fraud, the prisoner might properly be convicted ; and 
the Jury found the prisoner guilty accordingly. 
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The Recorder respited the judgment, in order that 
the opinion of the Judges might be taken, whether, 
under the circumstances, upon the production of the 
deed as part of the prosecutor's case, the parol evi- 
dence ought not to have been rejected, and the Jury 
to have been directed to acquit the prisoner. 

This case was considered at a meeting of the Judges 
in Hilary term, 1843, and they held the conviction 
right. 



REGINA v. JOSEPH AZZOPARDL 

A British snbjeot may be indicted at tlie Central Criminal Oonrt, under 
9 G. 1, 0. 81y 8. 7, for the murder of a foreigner out of the Queen's 
dominions. 

The prisoner v^as tried before Mr. Baron Gurnet, 
at the Central Criminal Court, under a special commis- 
sion, and convicted of murder. The indictment was 
founded upon the statute 9 G. 4, c. 31, s. 7, for the 
trial of any of her Majesty's subjects who shall be 
charged in England with any murder or manslaughter 
committed on land out of the United Kingdom, whether 
within the King's dominions or without. 

The murder was committed at Smyrna. The pri- 
soner, a native of Malta, of the age of about twenty- 
one, wa8 residing at Smyrna, under a passport from the 
Gk)yemor of Malta. The person murdered was a Dutch- 
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woman. Proof was given that Malta is part of her 
Majesty's dominions. 

*Mr. Ballantike for the prisoner, at the close p^qqqt 
of the evidence for the prosecution, submitted •■ J 
that it was necessary that the person alleged to be 
murdered should be a British subject, and should be so 
described in the indictment. Mr. Justice Coltman, 
and the learned Baron thought it a case fit to be 
reserved for the opinion of the Judges. The same 
question had arisen at a prior session, in which Mr. 
Justice Cbesswell intimated an intention to reserve 
the point if necessary; but the prisoner was acquitted 
upon the facts. 

The prior statutes referred to were 33 Hen. 8, c. 23 ; 
54 G. 3, c. 84; 55 G. 3, c. 29 ; 57 G. 3, c. 53. The 
cases referred to were B. v. Depardo, Buss. & By. 134 ; 

B. V. Sawyer, ib. 294, 1 Taunt. 26; B. v. Helsham, 4 

C. & P. 294; B. v. De Mattos, 7 C. & P. 458. 

This case was argued in Trinity term, 1843, before 
all the Judges except Pabee, B., Aldebson, B., 
Ebskine, J., and Wightmak, J. 

Ballantine for the prisoner. 

The question is whether it is necessary under 9 G. 
4, c. 31, s. 7, to constitute the offence of murder or 
manslaughter, that the person killed should be a British 
subject. 

The word « murder" is used in the act in its ordinary 
sense ; the act does not increase or alter it in any way. 
Three things are to be considered : 1st, the place where 



868 2 MOODY'S CBOWN GASES. 

the murder is committed ; 2dl7, the person committing 
the offence ; Sdly, the person killed. All these points 
are ta be considered to see when tlie crime is punisha- 
ble here. There are many earlier acts passed to give 
courts of England jurisdiction to try, and it is obvious 
that under this statute only a British subject can be 
tried. 

In 3 Ins. c. 7, p. 47, it is said, ^' murder is where a 

[*290] *"'^ ^^^^^7 kiUeth within any county of 
the realm any reasonable creature under the 
King's peace, &c." In 1 Hawk. b. 1, c. 31, s. 3, " by 
murder we understand the wilful killing of any subject 
whatsoever, through malice aforethought, whether the 
person slain be an Englishman or foreigner." 

" Any subject whatsoever" in Hawkins's definition 
corresponds with " in the King's peace" in Coke. In 
1 Hale, 433, the same principle is laid down : ^^ If a 
man kill an alien enemy within this kingdom, yet it is 
felony, unless it be in the heat of war, and in the 
actual exercise thereof." An alien enemy within this 
country is under the King's peace : an alien abroad is 
not under the same protection. It is absolutely neces- 
sary that the person killed should be a subject of the 
Queen : he must be within the protection of the English 
law. 

R. V. Sawyer, Buss. & Ry. 294, shows that the alle- 
gation of ^^ within the King^s peace" has an essential 
meaning, and is equivalent to an averment that the 
party was a British subject. There is no difference in 
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trying on a oommiBsion under 83 H. 8^ and under this 
statute : 67 G. 3, c. 63, has not altered the law in this 
respect as to 33 H. 8. The object of that statute was 
to bring certam persons in the places mentioned within 
the protection of the law. The case of R. v. Helsham, 
4 C. & P. 394^ shows the allegation to be necessary 
that the parties are British subjects. The case of B. 
V. Depardo is more fully reported in 1 Taunt. 26. 

Waddinotok for the Crown. The cases cited do not 
apply. This is a new point. If an Englishman 
murder a Frenchman at Boulogne and escape to Eng- 
land, he cannot be delivered up to France for trial 
without an Act of Parliament for that purpose. Is he 
to be unpimished ? — ^the words of stat. 9 G. 4, import 
that he *may be tried in England. The words 
of 9 G. 4, are stronger than those of 33 Hen. 8. ^ 

It points out that the person committing the offence 
must be a British subject; but it leaves the statement 
of the murdered person without description: ^'any 
murder on land/' &c.y must mean the murder of any 
person. The stat 57 G. 3, was not passed to make 
offences triable in England, but to make them triable 
beyond seas, and that power is preserved in this Act. 
This statute and 33 Hen. 8, are in jpari materid and 
must be interpreted together : but I do not admit that 
mider stat. Hen. 8, a person might not have been tried 
for an offence of murdering an alien abroad. 

28 Hen. 8, c. 16, which provides for o£knces at sea, 
was already passed, and that act uses the words ^* any 

TOL. n. 24 
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murder/' and under that, there have been many aliens 
tried for murdering aliens. 

Cbesswell, J. Were they not in a British ship 
always ? 

Not in all cases; there is Depardo's case; and it is 
clear that an alien could not be tried for the murder of 
an alien on board an alien ship; our legislature can only 
bind its own subjects. 

Abjekgeb, C. J. Suppose the man tried for man- 
daughter and imprisoned for it at Smyrna, what would 
there be to prevent his being tried a. second time in 
England ? 

He might plead av^efoia acquit, 

Cbesswell, J. Suppose by the laws of that countiy 
murder was no offence; a homicide in a duel is not 
murder in France ; and could a man plead an acquittal 
on this groimd in France, to an indictment for murder 
in England ? 

Whatever difficulty there may be in that> it does not 
now arise. The words ^^ in the peace of the Queen" 
are immaterial: Heyden's case, 4 Co. Bep. 41. They 

r«9Q9i *^'^^ ^^^ ^^ substance and need not be proved: 
the murdering of one Englishman by another 
abroad might have been tried in the Earl Marshal's 
Court. In 57 G. 3, according to Mr. Ballantine's 
argument, the enactment would be limited to the mur- 
der of British subjects. It careMly excluded tlie 
dominions of civilized nations, and must have been 
passed for the protection of natives. 
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GuBNET, B. It mentioiiB offences committed by the 
masters and crews. 

And this act is not repealed^ but the others are, by 
9 G. 4. In B. v. Helsham, the only point decided was 
whether Capt. Helsham's statement was evidence. R. v. 
De Mattos is not in point. It turned on the point, that 
the prisoner must be a British subject, which I admit. 
As to B. y. Helsham, 4 C. & P. 394 ; the marginal note 
of this case is not correct; it was not decided that the 
deceased must be averred to be a British subject. B. 
T. De Mattos, 7 C. & P. 458, only shows that the pri- 
soner must be a British subject; there is nothing about 
the deceased. In B. y. Sawyer, Buss. & By. 294, both 
were subjects of the realm, and this is suJBKciently shown 
by the words ^4n the Kiag^s peace then and there 
being," and the conclusion, ^^ against the peace" (Bum's 
Justice, Homicide, p. 325). The words "the king^s 
peace" in the definition of murder, mean merely that 
it is not murder to kill an aJien enemy in time of war. — 
3 Inst. 50, 1 Hale, 433. 

Ballaktine in reply. 

Heyden's case was on a coroner^s inquisition. The 
57 G. 3, makes the cases triable, but makes no new 
crime of murder. 

The Judges were unanimously of opinion that the 
conyiction was right. 
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[*293] *REGmA v. JOHN JONES. 

In an indictment under 7 & 8 G. 4, o. 80, 8. 6, tlie mine may be laid as the 
property of the person in possession and working it, though only an agent 
for others. 

The prisoner was convicted before Mr. Bason Gubnet 
at the Ruthin Summer assizes, in the year 1843, on an 
indictment founded upon the stat. 7 & 8 G. 4, c« 30, s. 
6, that he, on the 21st of May, 6 Vict., at the parish 
of Ruabon, feloniously, unlawfully and maliciously did 
cause a large quantity of water to be conveyed into a 
certain mine of coal of John Pickering and others his 
partners with intent feloniously to damage and destroy. 

Second count, mine of John Dean Case. 

Third count, mine of Robert Roberts. 

Fourth, fifth and sixth counts, subterraneous passage 
of said mine with like intent. 

Seventh, eighth, ninth, tenth, eleventh, twelfth 
counts as above, but with intent felonioufdy to hinder 
and delay the working of the said mine. 

The evidence clearly proved the offence ; the only 
question was whether the property in the mine was 
well laid. 

The offence was committed on the 21st of May. 
John Pickering and his two brothers were lessees of 
the mine in question, and worked it till the 11th of 
May last. They had borrowed £20,000 of the North 
and South Wales Bank. Upon the 11th of May 
Robert Roberts, acting for the bank, took possession 
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of the mine (it did not appear whether in pursuance of 
any deed or judgment); the name upon the carts were 
altered from Pickering to Robert Boberts, and from 
that time the mine was worked by him. Bobert 
Roberts stated that 'he was put in possession by Mr* 
*Mallaby as the attorney for the bank. In p^oqj^t 
his cross-examination he explained that to be 
$a attorney for John Dean Case, who, he said, was 
trustee for the company ; and being asked whether by 
deed, answered in the affirmative. He added that he 
had ever since worked the mine for the benefit of Case. 

Mr. Jervis and Mr. Welsby for the prisoner objected 
that the property was not proved as laid in any counts 
of the indictment. 

First, That the first count failed because the Picker^ 
ings were out of possession. 

Secondly, That the second count was not proved, as 
there was no legal evidence of the property of John 
Dean Case. 

Thirdly, That possession of Bobert Boberts as a^nt 
for the North and South Wales Bank was not such a 
possession as would sustain the third count, he being 
merely the agent or servant of the company ; and that 
a copartnership of this description (the North and 
South Wales Bank) must have a registered officer, and 
the property should have been laid in him. 

And they cited the 7 G. 4, c. 46, s. 9, and 7 G. 4, 
c. 64, which received the Boyal assent the same day. 

The learned Judge respited the judgment and admit* 
ted the prisoner to bail. 
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This case was argued in Michaelmas term^ 1843, be- 
fore all the Judges except Aldebson, B., Patteson, J., 
and Cbesswell, J. 

Jervis for the prisoner. The property is not rightly 
laid. It is unnecessary to consider how feur the indict- 
ment should show property, but as it does, it must be 
proved as laid. The first count entirely fails. The 
Pickerings had given up possession, and had no sufficient 
interest to sustain the averment. Boberts was in ad- 

r*9Qftn ^^^^^^y ^ th^Di' He came there either as *8er- 
vant to the bank or to Case. A servant has 
no more property for this purpose than for larceny. 
B. V. Hutchinson, Buss. & By. 412, is directly in 
point. As to Case, he was merely the agent or factor 
of the bank. There is no evidence that he was a 
shareholder, and if he was, the indictment would not 
be good under 7 G. 4, c. 64, s. 14, as the property is not 
laid in him and others ; and if the bank had public 
officers, under 7 G. 4, c. 46, the property ought to have 
been laid in them, or one of them. The provision in 
that statute was held to be compulsory ; ^^ actions, &c., 
shall and may be commenced, &c., against one or more 
of the public officers, &c. :" Steward v* Greaves, 10 M. 
& W. 711. 

TowKSEKD, who was to have argued for the prosecu- 
tion, was not called on. 

The Judges were unanimously of opinion that the 
conviction was right. 
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BEGINA V. SAMUEL SIDNEY SMITH. 

An iii0tram«iit payable to the order of A. and directed " at MesirB. P. and 
Co., Bankers," may be described as a bill of exchange in an indictment for 
forgery. 

The prisoner was convicted before Mr. Baron Bolfe, 
at the August sessions of the Central Criminal Court, 
in the year 1843, for uttering, knowing it to be forged, 
a certain instrument, which in one count of the indict- 
ment was called a bill of exchange, in another a pro- 
missory note, in a third, an order for payment of 
money, and in a fourth, a warrant for the payment of 
money. 

The instrument, the uttering of which by the priso- 
ner *with a guUty knowledge waa dearly 
proved, was in the following words : — 

•'Bristol, 17th Febniary, 1848." 

" 150Z. Three months after date pay to the order 
of Mr. Smith the sum of one hundred and fifty pounds 
for value received, as advised by the Bristol Old Bank. 

" Henkt Bush and Company. 

'< At Messrs. Prescott, Grote, & Co., Bankers, London." 

Endorsed by S. S. Smith, and several others. 

The prisoner uttered the instrument knowing that 
the signature Henry Bush & Co., was forged. 

The learned Judge had some doubt whether such an 
instrument, there being no drawee and no acceptor. 
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could be said to come within the description either of 
a bill of exchange^ a promissory note, an order for pay- 
ment of money, or a warrant for the payment of money/ 
and therefore respited the judgment. 

See R. V. Hunter, Buss. & Ry. 511 ; E. v. Hawkes, 
2 Moody's C. C. 60 ; and the cases there referred to. 
Note, in B. v. Hawkes, there was an acceptance, though 
there was no drawee. 

This case was considered at the same meeting of the 
Judges as the last case, and they all thought the instru- 
ment a bill of exchange, and the conviction right. 
Gray v. Milner, 8 Taunt. 739, was considered in point. 



[*297] *REGINA v. WILLIAM DUNN. 

An indiotment for peijnry alleged the trial of an issae before E. S., Esq., 
slieriiF of D., \>j yirtae of a writ directed to the said sheriff. The writ 
of trial put in eridence was directed to the sheriff, and the return was 
of a trial before him, but it was proved that, in fact, the trial took place 
before a deputy not the under-sheriff. Held no varianoe. 

The prisoner was tried before Mr. Justice Wight- 
man, at the Summer assizes for Durham, in the year 
1843, for perjury upon the trial of an issue directed 
by the Court of Common Pleas at Durham to be tried 
before the Sheriff in an action for recovery of a debt 
under 20Z. 

The indictment^ after reciting the action, stated that 
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an issue came on to be tried, and was tried, before 
Edward Shipperdson, Esq., then being SherijQTof the 
county of Durham, by virtue of a writ directed to the 
Sheriff of Durham, and that upon the trial of that 
issue William Dunn was duly sworn and took his cor- 
poral oath before the said Edward Shipperdson, so 
being such Sheriff (he the said Edward Shipperdson 
then having sufficient and competent authority to ad- 
minister the said oath to the said William Dunn), 
and then stated his evidence and assigned perjury 
upon it. 

The writ of trial and return and the record were 
given in evidence, and by them the issue did appear 
to have been tried before Edward Shipperdson, Esq., 
Sheriff of the county of Durham ; but by the parol 
evidence it appeared that the issue was not tried before 
the Sheriff or the Under-Sherif^ and that neither of 
them were present at it^ but that it was in fact tried 
before Mr. Stapylton, who was stated to be the deputy 
of the High Sheriff; but no appointment of Mr. Sta- 
pylton was put in, nor was his office more particularly 
described. 

The learned Judge was disposed to direct an ac- 
*quittal on the ground that the variance was p^oQQ-i 
fatal, but upon being informed that it was the 
invariable practice when writs of trial were directed 
to the Sheriff to make up the record as if the trial had 
been before him, though in fact it was before some 
deputy, the learned Judge thought it better to allow 
the trial to proceed, and the prisoner was convicted. 



878 2 MOODrS GBOWH GA8B3. 

The question upon which the opinion of the Judges 
was requested was whether the variance was fataL 

This case was considered at a meeting of the Judges 
in Michaehnas term, 1843, and Lord Denman, C. J.^ 
TiNDAL, C. J., Lord Abinger, C. B., Parke, B., Gur- 
net, B., Williams, J., CJoltman, J., Maule, J., Eolfe, 
B., thought the conviction good ; Coleridge, J., Ers- 
KiNE, J., and WiGHTMAK, J., wcrc of the contrary 
opinion. The conviction was affirmed. 



REGINA V. MARGARET M'CONNELL and 
CONSTANCE SCOTT. 

A forged prisoner's pass ander 6 O. 4, c. 85, may in forgery be desoribed m 

an order for this payment of money. 

The prisoners were tried before Mr. Baron Alder- 
son, at the Spring assizes for Hertford, in the year 
1844, for forgeiy and for uttering knowingly, &c. 

First count. The Jurors for our Lady the Queen, 
upon their oath, present, that Margaret MTConnell, 
late of the parish of Tring, in the county of Hertford, 
spinster, heretofore, to wit, the 1st day of December, 
in the year of our Lord 1843, at the parish aforesaid, 

P299] ^ **^' "^"""^^ ^^'*'*^^ feloniously did fels^ 
ly forge and counterfeit a certain order for the 

payment of money ; which said false forged and coun- 
terfeit order for the payment of money is as follows, 
that is to say; 
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CSRTIFIOATE— BOUTE AND DESGBIPTION OF DISGHABGSD 

PBI80XEBS UNDER 6 G. 4. 

OERTIFIOATB. 

Whereas by the Act of Parliament of the 5 G. 4, 
c. 85, prisoners discharged fix)m prison may, upon ap- 
plication to the visiting Justices of such prison, become 
entitled to certain allowance from the overseers of the 
poor of any place through which they may pass on 
their way to the places of their settlement, under au- 
thority of a route and certificate of two such visiting 
magistrates : And whereas William Henry, his wife 
and eight children, corresponding in appearance and 
account he gives of himself to the description after 
mentioned, has come before us, two of the visiting Jueh 
tices of the House of Correction at Sandwich, and is 
deemed by us to be a fit object to receive the regulated 
allowance under the said Act : This is to certify the 
same, and to inquire the overseers of the poor of the 
places mentioned in the route, to issue to the discharged 
prisoner the allowance specified in the said route, as 
required by the said Act of Parliament, provided that 
the discharged prisoner produces the said route him- 
self, and that the description corresponds with his ap- 
pearance, and agrees with the account he gives of him- 
self, and the number of children he has with him. 

Given under our hands and seals this 20th day of 
November, 1843. 

J. Wilkes, 

Edward Enatghbull. 
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[*300] 



*Thia pass to be in &rce thirty days from 



the date hereof. 
N. B. To prevent frauds, all parish officers are not 
to give the allowance granted by the aforesaid. Act 
under the authority of any other form or pass than 
this, which is prescribed in the schedule to the Act o! 
Parliament aforesud. 

Roots fob Williau Hiitet, his Win and xiqht Ohildekt, 
nou Sandwich in thz GoVNit or Kent, to Einilwobtb 

IN IHK GOUNTT OW WaBWIOK. 
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Total amount paid £ 

[*301] *DlBSCTroNB JOB riLLINa DP THK PaBBH. 

The ma^trat* is to fill up the description, and to 
insert in the column marked A the name of the places 
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through which the diflcharged prisoner is to travel; in 
the column marked B (in words), liie allowance per 
mile which he (or she) is to receive ; and also to write 
the number of children in words in the proper column 
in the third page ; and where there are no children, to 
strike out that of the form. In case of any mistake, 
the magistrate should make the necessary alteration 
with a pen, and write his name opposite thereto. The 
overseer of the poor will insert in the column parked 
C the distance of the place to which he advances the 
allowance in that of D, the sum he gives tiie dis- 
charged prisoner ; and in that marked E will sign his 
own name specifying the parish for which he acts. He 
IS also to take before a ma^strate any person that pre- 
sents a pass in which there are any alterations, other 
than with a pen, as above directed. 

BBSOBIPnON or THE BISOHABGED PBI80NEB. 



Prieonei'i 
Name. 


Age. 
42 


Belfl^ 


Oolorof 


Dnee. 


BOJB. 


Agee. 


Olrla. 
Four 


Agee. 


6 


In. 



Heir 


Byea. 


Ckunpl. 


1 


Brown 


Haul 


noiid 


Bark 
Coat, 

Waist- 

Trow- 
■en. 


ro«r 


OnelSyrs. 
One 12 
One 8 
One ft 


One 1ft. 
One 14. 
One 10. 
One 4 



MBMOBANDUM 70B THE OUmANOE OF THE 0VEBSEEB8 OF THE 
POOB, TBEA8UBBB8 OF COUNTIES, AMD KSEPBB8 OV PEIS0K8. 

Each overseer is to take a receipt from the dis« 
charged prisoner, signed with his or her name or mark, 
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and he is to be reimbursed the money paid by 

[*302] *^^ *^"^' °^ ^^ "^""^ ^. ''^^ ^ 
serves the office of overseer, on him giving a 

receipt for the same, together with the discharged 
prisoner's receipt. The overseer who makes the last 
advance to carry the discharged prisoner to his place 
of residence is to send the certificate, route and pass to 
the keeper of the prison fix)m which the prisoner was 
discharged, and the said keeper shall make and sign a 
declaration in the form herein next after annexed, 
which said declaration shall be attested by one visiting 
Justice of the said prison. The overseer is to send the 
pass by post, folded so as to show the direction herein 
endorsed (or in a cover open at the sides, directed in a 
similar manner), and he is not to send or write any- 
thing therein, except what may be required in the 
columns C, D, E. 

DXOLARATION Ol* THX KXEPXB Or THE FBI80N. 

I, , keeper of the House of Correction 

of , in the County of , do declare 

that this pass hath come to me without cover (or in a 
cover open at the sides), and without any paper or 
thing enclosed therein, and without any writing other 
than the matter of such pass, and than the superscrip- 
tion upon the same, or upon the cover thereof. 

I, , one of the visiting Justices of the 

said prison, do attest that, after due examination, I do 
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believe the aforesaid declaration to be true. Dated 
this day of y . 

With intent to defraud one Joseph Blake, against the 
form of the statute in such case made and provided, 
and against the peace of our said Lady the Queen, her 
crown and dignity. And that Mary Murphy, late of 
the parish aforesaid, in the county aforesaid, spinster, 
and Constance Scott, late of the same place, spinster, 
before the felony and forgery was *done and 
committed in manner and form aforesaid (to>- ^"'^-' 
wit), on the day and year aforesaid, at the parish 
aforesaid, in the. county aforesaid, feloniously did aid, 
abet, counsel, and procure the said Margaret M'Connell 
the felony and forgery aforesaid, in manner and form 
aforesaid, to do and commit, against the form of the 
statute in such case made and provided, and against 
the peace of our said Lady the Queen, her Crown and 
dignity. 

2d count, for uttering the same instrument. 

Two other counts, not setting out the instrument, 
but in other respects similar to the two first. 

Four other counts, describing the instrument as a 
warrant for the payment of money, and in other re- 
spects similar to the four first. 

Eight other counts, laying the intent to defii^aud 
Edward Woodman. 

Eight other counts, laying the intent to defraud 
Philip Longmore. 

At the trial it appeared that Margaret M'Connell, 



N 
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in company with the other prisoner, Constance Soott, 
applied to Joseph Blake, the relieving officer of Berk- 
hampstead Union, in the county of Hertford, for pay- 
.ment of money under the pass described in the indict- 
ment. M'Connell represented herself as the wife of Wil- 
liam Henry, the discharged prisoner named and de- 
scribed in the pass ; and stated as a reason for his not 
presenting it personally, that he was sick and had gone 
forward, leaving the pass with her. She afterwards 
stated that he was too drunk to come with it himself. 
In consequence of these suspicious circumstances, the 
reUeving officer did not give her any money, but 
caused her and her companion to be forthwith appre- 
hended. 

The relieving officer stated, that except as relieving 
officer, he was not an overseer of Berkhampstead, but 

n*,..^-. *also stated that he was authorized by Mr. 
r 3041 

Woodman, the overseer, to pay money to per- 
sons producing such passes as these. The pass was 
forged in all respects. 

The Jury found the prisoner guilty under the count 
for utt«u4 kn<^ng It w« t^. 

Payne, for the prisoners, contended. 

First, That the pass produced was not legal ; not 
being in strict conformity with the form given in the 
schedule to 5 G. 4, c. 85, s. 23. 

Secondly, That not being presented by William 
Henry, the man named and described in it, it was not 
an order for the payment of money, in consequence 
of the restriction therein contained. 



REGINA V. M'GONliSLL AND SOOTT.— 1844. 885 

Thirdly, That Joseph Blake, the relieving officer, 
was not an overseer, and that an uttering to the agent 
of an overseer was not sufficient to support the counts 
laying intent to defraud Woodman. 

The learned Judge reserved these points for the 
Judges. 

This case was argued in Easter term, 1844, before 
all the Judges except Coleridge, J., and Maule, J. 

W. Payne for the prisoners. 

This conviction cannot be sustained. The document 
charged as forged is neither a warrant nor an order. 
The Act of Parliament on which it is founded gives 
the form of the pass, which is swerved from in this 
case. The statute requires it to be sealed with the 
county seal, or with a seal to be especially provided 
for that purpose (sect. 23) ; in this case the seals were 
common paper seals without any impression at all. 
Forging a document requiring the great seal, would 
not be sufficient to maintain an indictment unless the 
great seal was imitated. The foigeiy is therefore in- 
complete. The overseer could not be deceived by it, 
nor would he, if he had paid *money under it, p:,jnrvrn 
have been entitled to recover that money 
again, as he is prohibited by the N.B. in the pass 
firom giving any allowance under any other form of 
pass than that described in the Act. This may be 
considered as a pass under hand only, and therefore 
void. See Bex v. Benjamin Bush worth. Buss. & B. 
C. C. 317. It is laid down, " To constitute forgery, 

VOL. n. 26 
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there ought to be such an imitation as is calculated to 
deceive." In Rex v. Donelly and Murray, 1 Moody C. 
G. 438, the prisoners were indicted for uttering a 
forged warrant and order for payment of money, and 
pleaded guilty to the charge, but Baron Bollakd 
doubted the forgery, and, on the case being reserved, 
the conviction was held bad. There is nothing in the 
report to show the grounds of that decision, but it must 
have been on the insufficiency of the document in law, 
and not on the merits, as the prisoner had pleaded 
guilty. The marginal note says, that the document 
being in many instances ungrammatical and at variance 
with the act, it was held bad. If this were really the 
ground of the decision, the present document is ungram- 
matical, as it states that William Henry, his wife, and 
eight children, corresponding in appearance, and the 
account he gives of himBelf^ &c., hiu come before us, 
&c., and is deemed by us to be fit object, &c. 

In Reed's Case, Moody's C. C. vol. ii. p. 65, on the 
case of Donelly and Murray being cited, Mr. Justice 
BosANQTTET, Said, the ground of that decision was, that 
the instrument was not an order at all : it was a sense- 
less document. 

The Justices, who purport to have signed this pass, 

are only described as visiting Justices of the 
^ *House of Correction at Sandwich ; not saying in 

what county or what part of the United Kingdom Sand- 
wich is; and the 6 G. 4 only relates to prisons in England 
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and Wales ; and it is submitted^ on all these grounds, 
tibat the pass was not legal. 

There is a proviso in the pass ^^ provided that the 
discharged prisoner produces the said route himself, 
and that his description corresponds with his appear- 
ance. In this case the pass was presented by a 
woman ; such presentment was therefore void and no 
offence. 

In Rushworth's Case, before cited (Russell & Ryan, 
C. C. 317), the money was to be paid on the order of 
the constable. It was not an unconditional order; 
and as it was presented by a person who was n<^ the 
constable, Mr. Justice Bayley (after consulting with 
Mr. Babon Wood) thought it not such an order for 
payment of money as was within the statute ; and the 
Judges afterwards held that the conviction for present- 
ing the forged order was wrong. 

This stat. 5 G. 4 says, the overseer shall pay the 
discharged prisoner, and take a receipt from such dis- 
charged prisoner signed with his hand or mark. This, 
therefore, is clearly a conditional order, and not an un- 
conditional one, and comes within the principle of the. 
decision in Rushworth's Case. All this is, supposing 
the document in question to be an order for pajrment 
of money within the statute, which it is not. The 
twenty-third section points out the Justice's duty in 
filling up the pass, in order that the prisoner may re- 
ceive such allowance as is authorized by the act. The 
statute speaks of it all through as a pass. This might 
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have been a good case for indictment for forging a 
prison pass, at common law ; but it is submitted that 
the document *is only a prison pass, which the 
^ statute expressly designates it, and is not a 

warrant or order for payment of money under the sta- 
tutes 11 G. 4, & 1 W. 4, on which the indictment is 
framed. 

In the case of Bex y. John Wilcox (Russell and 
By an, C. C. 50), which is a case of forgery at common 
law, it was decided that the indictment was bad, as it 
merely set out the instrument forged, but did not state 
what the instrument was. Then if it must be stated 
what an instrument is in respect of which the forgery 
is committed, it must be rightly stated, otherwise it is 
equally bad or worse than if not stated at all. In this 
case the statute calls it a pass ; and it ought so to have 
been stated in the indictment, and then it might have 
been good at common law. When a statute designates 
an instrument by a particular name, it must be de- 
scribed by that name ; as, for instance, an indictment 
for forging a lease should not describe it as an imder- 
taking for payment of money, although it contains an 
undertaking to pay rent ; and an indictment for forging 
a will should not describe it as a warrant or order for 
the payment of money, though it directs the payment 
of a legacy; and it is not true because a document 
contains one little ingredient of a particular nature, 
that therefore the instrument itself should be so de- 
signated. The general scope and object of it should be 
considered, and it should be described accordingly. 
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There is no statute making the forging of a prison pass 
a felony. The object of it is not a security for money, 
but a mere document allowing discharged prisoners to 
pass from one part of the country to another, smd 
carrjring out certain regulations to enable them to 
do so. 

If Blake had been a servant of Woodman's, an 
♦uttering to him might have been deemed an ^Monon 

• • I oUoj 

uttering to his master; but he holds a distinct 
office under the Board of Guardians ; and he said that 
he was merely requested by Woodman to pay those 
passes. Blake's refusal to pay would not support an 
indictment against Blake, or against Woodman, for ne- 
glecting or refusing to comply with the requirements 
of the act of Parliament. 
Wabdington on the other side was stopped. 

The Judges were unanimously of opinion that the 
conviction was right. 



REGINA V. AMOS JONES. 

A thatohed pigsty in a yard adjoining the proseontor's was held to be an 

onthonse under 1 Viot. o. 89, s. 8. 

The prisoner was convicted before Mr. Justice 
Patteson, at the Spring assizes for Bedfordshire, in 
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the year 1844, for feloniously Betting fire to an out- 
house of Thomas Bourn. 

The building set fire to was a pigsty, thatched at the 
top, with boarded sides, having three doors, opening 
into a yard in the possession of the prosecutor ; the 
back of the pigsty formed part of the fence between 
the prosecutor's and the adjoining property. 

The state of the premises was this : first the pro- 
secutor^s house fronting the public road, with a back 
door opening into the yard; then a gate leading from 
the road into the yard; then a paled fence about two 
feet, then a cottage; then a bam attached to it; 
the cottage and bam were let by the prosecutor to a 
tenant; they opened to the road, and neither of them 

r*RnQl *^^ ^^ ^^^^ ^^ opening into the yard. Next 
to the cottage and bam was a stable; then a 
bam ; then the pigsty, all in the possession of the pro- 
secutor, and opening into the yard. Next to the 
pigsty was a paled fence, and then a live hedge round 
to the house, in which hedge were three gates opening 
into an orchard, and two fields. 

On the part of the prisoner it was contended, that 
this pigsty was not an outhouse within the statute 1 
Vic. c. 89, s. 3. 

The following cases were referred to : 1 Moody, C. 
C. 398; R. v. Stallion, ibid. 364 ; R. v. Ellison, 5 C. P. 
555; R. V. Haughton, 6 C. P. 402; R. v. Parrott, 1 
Moody, C. C. 323; R. v. Woodward, ibid. 458; R. v. 
Nevill. 
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The learned Judge reserved the point for the 
opinion of the Judges. 

This case was considered at the meeting of the same 
Judges as the last case, and they were unanimously of 
opJL au.t the conri^Uon bright. 



REGINA V. BENJAMIN BANNEN. 

The prisoner employed a die-sinker to make, for a pretended innocent pnr- 
pose, a die calculated to make ekillings; the die-rinker, snspeetlng fraud, 
informed the Commissioners of the Mint, and under their directions made 
the die for the purpose of detecting the prisoner ; held that the die-sinker, 
was an innocent agent, and the prisoner rightly oonyicted as a principal 
under 2 W. 4, o. 84, s. 10. 

The prisoner was tried before Mr. Baron Gurnet, 
at the Spring assizes for the counter of Warwick, 1844, 
on an indictment for feloniously making a die, which 
•would impress the figure, stomp, and apparent 
resemblance of the obverse side of a shilling. 

Second count, for felonioii^ beginning to make 
such a die. ^^ 

Third count, for feloniously making a die which waa 
intended to impress the figure, stamp, and apparent 
resemblance of the obverse side of a shilling. 

It was proved by Charles Frederick Carter, a die- 
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sinker at Birmingham^ that the prisoner applied to him 
to sink two dies for counters for two whist clubs^ one 
at Exeter, and the other at Blandford, stating, that it 
was their practice to play with counters with one side 
resembling coins, and that they wished to have coun- 
ters stamped by dies, to be made in pursuance of the 
following directions. 

Four dies for whist counters, obverse head of Queen 
Victoria, as in the shilling coin. Reverse Blandford 
whist club, established 1800 ; obverse one shilling, as in 
coin, with wreath, &c. Eeverse Exeter whist club, 
established in 1800. The obverse to be as much a^oc 
aimile as can be; the letters on the reverse to vary in 
size; all the dies to be the same size, and fit either 
collar. 

When Mr. Carter considered these directions, it 
occurred to him that there was something very suspi- 
cious in them, and he applied to the agent of the Mint 
at Birmingham, and communicated the order to him* 
The agent sent to the officers of the Mint in London 
for instructions, and Mr. Carter was by them directed 
to execute the prisoner's order. He proceeded ; a long 
correspondence took place on account of the work not 
being executed within the time expected. In the 
course of the correspondence, the prisoner desired to 
have the obverse of one of the pieces, and the obverse 
of the other finished first, and *they were so. 
*" When they were finished, they formed a die for 
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the coining of a shilling, and an impression made by 
the dies was produced in court. 

Mr. Serjt. Adams, for the prisoner, objected that the 
prisoner could not be convicted, as he had not him- 
self done anything in the construction of the die, and 
that he was not answerable in this form of charge for 
the act of Carter. That Carter having acted under 
the instructions of the Mint, no felony whatever had 
been committed; and that the prisoner should have 
been indicted for a misdemeanor, in inciting Carter to 
commit a felony. 

The learned Judge reserved the point for the 
opinion of the Judges. The Jury found the prisoner 
guilty. 

This case was argueil in Easter term, 1844, before 
all the Judges except Colebidge, J., and Maule, J. 

WmTEHUBST, for the prisoner. 

The prisoner did not commit the offence as charged 
in the indictment. The statute 2 W. 4, c. 34, s. 10, 
enacts, Hiat ^' if any person shall knowingly and with- 
out lawful authority (the proof of which authority 
shall lie on the party accused) make, &c., or begin to 
make, any puncheon, &c., die, &c., such person shall be 
guilty of felony. Here no person has, without lawful 
authority, made or begun to make a die. The only 
person who has in fact made or begun to make a die 
is Carter. Before Carter begins, he applies to the 
Mint. He must be taken to have known the law, and 
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applies to get their authority to proceed. The officers 

of the Mint gave him orders to proceed ; he therefore 

had lawful authority. If they had power to give the 

authority^ then there was no offence. K they had 

not> then Carter is guilty of the felony as a principal^ 

and the prisoner ought to have been indicted as an ao- 

r*o-i m cessary *before the fact. If Carter was inno- 
[/ol2J 

cent, the prisoner could not be an abcessary^ 

nor could he be a principal : he is not present ; and if 
another does the act for him in his absence, that per- 
son must be altogether innocent : to be innocent he 
must be ignorant of any wrong in what he is doing. 
S«ppo« a^ knowkily employ. » ipK,nu>t .gent 
to deliver a forged note, the delivery is his, because the 
agent is ignorant; bo if a person employs an ignorant 
agent to administer poison, that person may be said 
himself to administer. Carter here cannot be said to 
be ignorant. He knows the use to which the dies are 
applicable, and the guilty purpose for which they were 
intended by the prisoner. The dies are also made with 
the knowledge of the Mint. For these reasons Carter 
cannot be said to be a mere ignorant agent of the pri- 
soner, and therefore the prisoner cannot be a principal 
felon. 

Waddington for the Crown. 

. There is no doubt that^ if Carter was guilty of felony, 
this indictment &ils. But it is impossible to con- 
tend that on these facts Carter was a felon. Perhaps, 
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stxictly speaking; no one coald have lawful authority 
to make coining instruments; certainly not, if Carter 
had not. 

TiNDAL, C. J. The "having lawful authority/* 
applies to the officers and servants of the Mint. 

It is agreed that in one sense he did the act know- 
ingly; but mere knowledge is not enough. The sta- 
tute means guHty knowledge ; and that is the distinc- 
tion clearly pointed out in Foster's Discourse on Ac- 
complices, p. 349, &c. To be a felon there must be a 
guilty knowledge. The cases of the child or madman 
are well established. Now Carter certainly knew 
what he was doing, but had no intention of any felony 
or furthering a felony ; and the authority and know- 
ledge *of the Mint, would be clearly sufficient 

f 313j 
to make his knowledge innocent. 

In Bex V. Palmer and Hudson, Buss, and By. 72, 
which is reported with the judgment delivered by 
BooEE, J., 1 New Bep. 97, this distinction is carried 
out, and the case put of an uttering a forged note by 
means of an agent ignorant of the forgery, is stated 
to be law. This has since been held to be law in 
Bex V. Giles, Moody, C. C. B. 166. The agent must 
be an innocent agent. The cases all turn on the 
distinction of innocent knowledge or guilty knowledge. 
Garter was clearly an innocent agent, and the prisoner 
was therefore the principal. 

Whitehubst, in reply. 

Here Carter, the agent, in fact does nothing at all 
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until he has the orders of the Mint. He is through- 
out the agent of the Mint, not of the prisoner. 

All the Judges present, except Cbesswell, J., 
thought Carter an innocent agent, and held the con- 
viction good. 



;1 
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TO THE PRINCIPAL MATTERS. 



ACCEPTANCE. 
See FoRQXST; 4. 

ACCESSARY. 

1. The Central Criminal Court has jnrisdiotion to try aoces- 
Baries before the fact to the felony of " casting away and 
destroying a ship" on the high seas, on an indictment in 
the osoal form, though the principal felon be not amenable 
to justice. The underwriters on a policy on goods fraudu- 
lently made, are within 1 Yict. c. 89, s. 6; though no 
goods were put on board. Reg. y. Wallace, . . 200 

ACQUITTANCE. 

1. Where it was shown to be the custom of bankers to give 
receipts on the deposit of money in the following form : 
<^ Received of A. B. eighty-five pounds to his credit. This 
receipt not transferable /' and to repay the money with in- 
terest on the return of the receipt, with A. B/s name 
written on it. Held that forging the name of A. B. and 
receiving the money due, on its return, was a forging and 
uttering an acquittance, for 85/. Reg. y. Atkinson, . 215 

AFFIRMATION. 
A person formerly a Quaker, who has seceded from that sect 
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on some points of doctrine, retaining their opinions on the 
nnlawfnlness of swearingi bat refuses to affirm under the 
forms given in 8 & 4 W. 4, c. 49, and 3 & 4 W. 4, c. 82, 
is not admissible as a witness in criminal cases upon 
making the affirmation according to 9 G-. 4, c. 32. Reg. y. 
Doran, 87 

AGENT, INNOCENT. 
See Coin, 8. PoisoNiNa. 

ARSON. 

A thatched pigsty in a yard adjoining the prosecutor's, was 
held to be an outhouse under 1 Yict. c. 89, s. 3. Reg. v. 
Jones, 308 

ASSAULT. 
See Joinder of Counts. Rape, 1, 2, 3. Robbery, 2. 

1. Sentence of hard labor may be pronounced on all persons 
convicted of assaults under 1 Vict. c. 85, s. 11, upon in- 
dictments for felonies. Anonymous, . . . .40 

2. On an indictment for felony under 1 Vict. c. 85, s. 2, 
against husband and wife, both may be convicted of assault. 
Reg. V. Cruse and wife, 53 

3. On an indictment for burglary, with intent to ravish A. 
D., the prisoner cannot be convicted of an assault on A. D. 
under 1 Vict. c. 85, s. 11. An assault merely, is not in- 
cluded in the felony charged, though the indictment alleges 
a beating and wounding the said A. D. in the dwelling- 
house. Reg. V. Watkins, 217 

4. On an indictment for murder against several, a prisoner 
cannot be convicted of an assault committed on the de- 
ceased in a previous scuffle, such an assault not being in 
any way connected with the cause of death. Reg. y. 
Phelps, 240 

6. On an indictment against several for feloniondy cutting, 
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ftc.^ one may be found goilty of an assault only^ and 
others of the felony, in the same assault Beg. y. Aroher, 283 

AUTREFOIS ACQUIT. 

Semble, an acquittal for larceny of goods is no bar to an in- 
dictment for obtaining the goods under false pretences. 
Reg. y. Henderson, • 192 

AUTREFOIS CONVICT. 

A verdict for a prisoner on an issue of atUre/ois convict can- 
not be set aside and a new trial had though without evidence 
against the opinion of the Judge. Reg. v. Lea and otherS| 9 

BAILEE. 
See Laboxnt, 1, 2. 

BANKEK 

1. It is an offence within 7 & 8 G-. 4, c. 29, s. 58| to obtain 
goods on payment of a cheque really drawn by the pri- 
soner on bankers to whom he is unknown, and with whom 
he has no account, he representing that he has an account, 
and knowing that the cheque will not be paid. The in- 
dictment may allege the false pretence to be that the 
cheque was a good and genuine order for the payment of, 
and of the value of, the sum specified. Beg. v. Parker, • 1 

2. 1 & 2 Vict. 0. 85, was continued by 3 & 4 Vict. c. Ill ; 
and a shareholder in a joint stock banking company may 
be indicted for embeizling or stealing the money, &c., of 
the company, it being laid as the property of a public officer 
of the company, correctly appointed and returned under 
the Acts. 

8. A company registered as '^A. and B. Joint Stock Bank,'' 
may be described as '' A. and B. Banking Company," that 
being the name used in their general business. Beg. v. 
Atkinson, 278 
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BANKRUPT. 

1. Ob an indictment for peijnrj^ committed by a bankrupt in 
support of his petition to the Court of Beview^ to super- 
sede his bankruptcy. The petitioning creditor^ the as- 
signees, and creditors are competent witnesses to prove the 
validity of the commission. Reg. y. Keat, . . .24 

2. The examination of a person taken on oath as a witness 
before Commissioners of Bankruptcy^ is admissible against 
him on a charge of forgery, he haying been cautioned and 
allowed to elect what questions he would answer. Reg. y. 
Wheater, 45 

8. Perjury cannot be committed in evidence given before 
commissioners of bankrupt, when there was no good peti- 
tioning creditor's debt to support the fiat. Reg. v. Ew- 
ington, 228 

BASTARD. 
See Indiotm£nt, 1. Conoealmint. Mubdeb, 2. 

1. An indictment for murder of a bastard child described 
as Harriet Stroud — ^is not sustained by proof of a child 
christened Harriet and only called by that name, though 
the mother's name was Stroud. The proper description is 
Harriet. A child whose name b to the jurors unknown 
is not good, because the name of Harriet was known. 
Reg. V. Stroud, . . , 270 

2. An order to reimburse the guardians of a union, the ex- 
penses in bastardy made by two justices ex-officio guardians 
of the union is good, such justices not having acted in the 
affairs of the union in relation to the proceedings in bas- 
tardy in question. Reg. v. Cant, 271 

BIGAMY. 
See Indictment, 3. 
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BILLS OF EXCHANGE. 

See FoBOEBT^ 2, i, 12, 14. 

An iDstrument payable to the order of A. and directed ''at 
Messrs. P. and Co., Bankers/' may be described as a bill 
of exchange in an indictment for forgery. Beg. y. Smith, 297 

BODILY INJURY. 

An indictment under 7 W. 4, and 1 Vict. c. 85, s. 5, need not 
specify the bodily injury dangerous to life. It is enough 
to specify the means. Beg. y. Cruse and wife, . • 53 

CANADA. 
See FoBGEBT, 8. 

CENTRAL CRIMINAL COURT. 

See MuBDiB, 1. 

The Central Criminal Court has jurisdiction to try acoessariefl 
before the fact to the felony of '' casting away and destroy- 
ing a ship'' on the high seas, on an indictment in the usual 
form, though the principal felon be not amenable to justice. 
Reg. y, Wallace, 202 

CHEQUE. 
See False P&etenoes, 1. LabceHt, 2. 

CHILD. 

See Dying Deolabations. Concealment. 

CLERK. 
See Embezzleheent. Fbiendlt Sooieties, 2. 

COIN. 
See Indiotment, 5. 

1. An indictment under 2 W. 4, o. 84, s. 15, charging the 
gilding sixpences with materials capable of producing the 
color of gold, is good and supported by proof of coloring 

sixpences with gold. Reg. y. Turner, • . • .42 
yoL. II. 26 
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2. Where pieces of counterfeit coin are fonnd on one of two 
persons acting in guilty concert, and both knowing of the 
possession, both are guilty under 2 W. 4, c. 34, s. 8. Reg. 
Y. Sogers, 85 

8. The prisoner employed a diesinker to make, for a pretended 
innocent purpose, a die calculated to make shillings ; the 
die-sinker, suspecting fraud, informed the Commissioners 
of the Mint, and under their directions made the die for the 
purpose of detecting the prisoner ; held, that the die-sinker 
was an innocent agent, and the prisoner rightly convicted 
as a principal under 2 W. 4, c. 84, s. 10. Reg. y. Bannen, 809 

COMPOUNDING PENALTIES. 
See Extortion. 

CONCEALMENT. 

Hiding the dead body of a child between the bed and the 
mattrass is a sufficient " disposing of the body under 9 G. 
4, 0. 81, s. 14, Reg. v. Goldthorpe, .... 244 

CONCLUSION. 
See Contra Formam, &o. 

CONSPIRACY. 

1. In an indictment charging a conspiracy to cheat and de- 
fraud J. D., and others, of certain goods, &c., and laying 
as an OTcrt act, the obtaining certain goods, &c., of J. D. 
and others, the word '' others" must mean others his part- 
ners throughout, and evidence of conspiring to defraud other 
persons than J. D. and his partners, is inadmissible. Reg. 
V. Steel, 246 

CONTRA FORMAM, &o. 

The omission of contra formam^ &c., in an indictment for a 
statutable o£fence, is good ground for an arrest of judgment, 
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and is not cued by 7 G-. 4, o. 64, bs. 20, 21, Beg. v. Bad- 
oli&, 68 

COSTS. 

The entire order of a Coort, to pay the expenses of a pro- 
secution made under the 7 G-. 4, o. 64, s. 26, must be served 
on the county treasurer. Where the order made was to 
pay an aggregate sum, the details being annexed, and the 
attorney tore o£f the paper containing the details ; held that 
the treasurer was justified in refusing to pay. Beg. y. 
Jones, 171 

COUNTY. 

See Costs. 

CUTTING. 

See Assault, 4. Malicious Shooting, &o. 

An indictment under 9 G-. 4, c. 81, s. 12, charging a person 
with '' feloniously, wilfully, and maliciously'' cutting, &c., 
is not enough, inasmuch as the statute uses the word un- 
lawfully. Bex y. Byan and Another, . . • .15 

DEED. 
A count for forging or uttering a '^deed, purporting to be a 
lease of certain premises," described shortly is good without 
setting it out yerbatim. Beg. y. Dayies, • • • 177 

DEMOLITION. 
See BiOTOUBLT Dbmoushing. 

DWELLING HOUSE. 

1. Goods of an adjudged felon, stolen from his house, in the 
possession and occupation of his wife, may be described in 
indictment for larceny as the goods of the Queen. But the 
house cannot be so described without office found. Beg. y. 
Whitehead, 181 
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2. Stealing in a dwelling-house to the valujO of five ponnda or 
more by the owner of the hoase, is within 7 & 8 G-. 4, o. 
29^ 8. 1. Reg. V. Bowden, 285 

DYING DECLARATIONS. 
Dying declarations^ to be receivable in evidencei mnst be 
made under the apprehension and expectation of immediate 
death. The declarations of a child of ten yeard of age so 
made, held receivable. Reg. v. Perkins^ . . . 135 

EMBEZZLEMENT. 
See Fbixndlt Societies^ 2. 

1. A coachman employed by one proprietor of a coach to 
drive a certain part of the journey and to receive money 
and hand it over to him, may be charged with embezzling 
the money of that proprietor, though the money when re- 
ceived by him would belong to him and his partners. Reg. 
V.White, 91 

2. A person employed by A. B. to sell goods for him at 'cer- 
tain wages may be convicted of embezzlement as the servant 
of A. B., though at the same time employed by other per- 
sons and for other purposes. Reg. v. Batty, . . . 257 

EVIDENCE. 
See Bankers, 1. Bankrupt, 1, 2. Conspiraot. False 
Pretences, 8. Forgert, 7. Perjurt, 1, 2. Riot- 
ously Demolishinq. 

EXAMINATION. 
See Bankrupt, 2. 

EXTORTION. 
A person may be convicted under 18 Eliz. o. 5, s. 4, of taking 
money, &o., though, in fact, no offence liable to a penalty 
has been committed by the person from whom the money 
is taken. Reg. v. Best, 124 
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FALSE PRETENCES. 
See Receiyebs, 1. 

1. It is an offence within 7 & 8 G-. 4, c. 29, s. 53, to obtain 
goods on payment of a cheqae really drawn by tbe prisoner 
on bankers to whom he is unknown and with whom he has 
no account, he representing that he has an account, and 
knowing that the cheque will not be paid. The indictment 
may allege the false pretence to be that the cheque was a 
good and genuine order for the payment of, and the value 

of, the sum specified. Rex v. Parker, .... 1 

2. An indictment for obtaining money, &c., under false pre- 
tences, must allege that the defendant knew the falsehood. 
''Falsely and fraudulently" is not enough. SembUj an 
acquittal for larceny of goods is no bar to an indictment 
for obtaining the goods under false pretences. Reg. y. 
Henderson, 192 

3. Parol evidence is admissible of the false pretences laid in 
an indictment, though a deed stating different pretences be 
also in evidence. Reg. v. Adamson, . . • • 286 

4. An indictment for obtaining money from H. G-. H. under 
the false pretence that the prisoner intended to marry H. 
G. H. and wanted the moneys to pay for a wedding suit he 
had purchased is not sufficient to sustain a conviction. Reg. 

V. Johnston, 254 

5. On an indictment for obtaining money, &c., under false 
pretences, a party who had concurred and assisted in the 
fraud may be convicted as principal, though not present at 
the time of making the pretence and obtaining the money. 
Reg. V. Moland, 276 

FELON. 
Goods of an adjudged felon stolen from his house, in the 
possession and occupation of his wife, may be described in 
indictment for larceny as the goods of the Queen. But 
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the house cannot be so described without office found. Beg. 
y. Whitehead, 188 

FOREIGN BANKS. 
See FoRGEBT, 7. 

FOREIGNER. 

See Murder. 

FORFEITURE. 

See FiLON. 

FORGERY. 
See AoQUTTTANGE, ]. Bill of Exohanoe, 1. Deed. 
Friendly Societies, 8. Order. 

1. A forged letter, requesting a tradesman to deliver goods 
to A. B. on his credit, and vouching for his ability to paj, 
may be described as a request within 11 G. 4, and 1 W. 4, 
c. 66, s. 10, though the supposed writer have no authority 
over or interest in goods, and A. B. only be looked to for 
payment. Rex v. Thomas, 16 

2. Knowingly uttering a bill of exchange, all the names on 
which are fictitious, is within the foi^ry statutes, though 
the party uttering intended to provide for the payment of 
the bill, the fiiot of the parties not being real, being un- 
known to the person taking the bill. Reg. v. Hill, . . 80 

8. A prisoner convicted or confessing to an indictment for ut- 
tering a forged ^' order," ought not to have judgment passed, 
if it appears that the person whose name is forged had no 
authority to order, and the writing merely purports a re- 
quest. Reg. V. Newton, 59 

4. An indictment for uttering a forged bill of exchange is sup- 
ported by proof of uttering an instrument in form of a bill 
with a forged acceptance on it, though there be no person 
named as drawee in the bill. Reg. v. Hawkes, • . 60 
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5. A written promise to pay a sum specified or saoh other sum 
not exceeding the same as A. B. may incor by reason of a 
suretyship is an undertaking to pay money within 11 G-. 4j 
and 1 W. 4, c. 66. Beg. v. Beed, 62 

6. A charge of forging, &o.y an order for the payment of 
money, is supported by proof of a foreign letter requesting 
a correspondent of the supposed writer in England to ad- 
vance money, it being proved that such letters are in the 
course of business treated as orders. Reg. v. Raake^ . 66 

7. It is no defence on an indictment for for^ng and uttering 
an order of a board of guardians of a Poor Law Union, to 
show that the person who signed the order as presiding 
chairman was not, in fact, chairman on the day he signed, 
the forgery charged being of another name in the order. 
Reg. V. Pike, 70 

8. Having in possession, &c., the plates of bankers in Upper 
Canada, is within 11 G-. 4, and 1 W. 4, c. 66, s. 18. Reg. 

v. Hannon, 77 

9. An indictment for forging, &c., any letter of attorney, &o., 
relating to a pension supposed to be payable under 7 G-. 4, 
c. 16, 8. 38, is good. It is not necessary that the pension 
to which the document relates should be actually ezistiDg. 
Reg. V. Pringle, 127 

10. A request for the delivery of goods may be so described 
in an indictment for forgery, &c., without setting it out 
verbatim. Reg. v. Robson, 182 

11. A forged request to pay a third person money on account 
of the supposed writer will not sustain an indictment for 
forgery, describing it either as an undertaking, warrant, 

or order for the payment of money. Reg. v. Thorn, . 210 

12. A writing directed to A. and Co., requiring them to pay 
the bearer on demand a sum of money is not, on an indict- 
ment for forgery, a bill of exchange or order for the pay- 
ment of money. Reg. v. Curry, 218 
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18. A forged prisoner's pass under 5 G-. 4^ c. 85^ may in for- 
gery be described as an order for the payment of money. 
Reg. V. M'Connell, 298 

14. A forged bill of exchange given in payment by the pri- 
soner to one of two known partners may be laid to be 
forged, &c.; with intent to defraud that one, the partnership 
dealings having been conducted by him only. Reg. v. 
Hanson, 245 

15. An indictment for forging an order for the payment of 
money, is not sustained by a forged letter requesting a per- 
son with whom the supposed writer had dealings to pay 
money, the balance being at the time against the writer. 
Reg. V. Roberts, 258 

FRIENDLY SOCIETIES. 

1. Where a friendly society had appointed a treasurer and two 
trustees, one of the trustees was held guilty of larceny in 
stealing the money of the society, the money being alleged 
in the indictment to be the property of the treasurer; and 
having been taken from his hands with the intention of 
stealing. Reg. v. Cain, ...... 204 

2. It is embezzlement in the clerk of a friendly society frau- 
dulently to withhold the rents of a house collected in the 
course of his duty as clerk ; and he may be laid to be the 
clerk or servant of the trustees to whom the house was 
conveyed, if appointed either by them or the society. It 
is no defence that the business of the society has not been 
conducted according to the statute. Reg. v. Miller, . 249 

3. A writing purporting to authorize the bearers to receive 
money deposited in a bank by a friendly society on ao- 
countable receipts, and purporting to be signed by the 
principal officers of the society may in an indictment for 
forgery be alleged to be a warrant for the payment of money. 
The bankers having received the money on terms of repay- 
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ment to the order of the society, it is forgery, &o., in mem- 
bers of the society to forge such a document and receive 
the money thereby. Reg. v. Harris, .... 267 

GOODS AND CHATTELS. 

See FsLON. 

GUARDIANS. 
See Bastard, 1. Fobqert, 8. 

HIGH SEAS. 
See Central Criminal Court. 

HIGH TREASON. 
Under the 7 Ann. c. 21, s. 11, the lists of witnesses and of 
the Jury and the copy of the indictment must be delivered 
to a prisoner indicted for high treason, &c., at one and the 
same time. But where the lists and the copy have all been 
delivered ten days before the trial, but the list of witnesses 
at a different time from the rest, and the prisoner pleads to 
the indictment, the witnesses may be examined at the trial. 
The proper time to object is before pleading, so that the 
trial may be postponed. Reg. v. Frost, .... 140 

HUSBAND AND WIFE. 
See Assault, 2. 

INFAMOUS CRIME. 
See Robbery, 1, 2. 

INDICTMENT. 
See Assault, 3, 4, 5. Bankers, 1, 2. Bastard, 12. 
Bodily Injury, 1. Coin, 1. Conspiraoy. Contra 
FoRMAM, &c. Cutting, 1. Dwelling-house, 2. Em- 
bezzlement, 1. False Pretences, 2. Felon. For- 
gery, 10. High Treason. Joinder of Counts. Mine, 
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1. Order. Poisoning, 2. BEOSiyxRS, 1. Bobbsrt, 

1. SHBEP-STBAUNa, 1, 2. 

1. In an indiotment for child morderi the child must be 
named, or stated to be of name unknown, or otherwise ac- 
counted for. It is not enough to describe the child as not 
baptized. Beg. y. Biss, 93 

2. An indictment charging that a certain eyil-disposed person 
feloniously stole certain goods, and that A. B. feloni- 
ously incited the said evil-disposed person to commit the 
said felony, and that C. D. and E. F. feloniously received 
the said goods knowing, &c., is bad as against A. B., but 
good against the receivers as for a substantive felony. 
Beg. V. Caspar and others, 101 

3. An indictment for bigamy, found in a different county 
from that where the offence was committed, must allege 
that the prisoner was in custody at the time of the finding 
the inquisition, in the county of the finding. Beg. v. 
Whiley, 186 

4. Where a friendly society had appointed a treasurer and 
two trustees, one of the trustees was held guilty of larceny 
in stealing the money of the society, the money being 
alleged in the indictment to be the property of the treasu- 
rer, and taken from his hands with the intention of stealing. 
Beg. V. Cain, 206 

5. An indictment charging that the prisoner on, &c., at, &c., 
one piece of counterfeit coin, &c., ^' did utter and put off 
to A. B., knowing the same to be false and counterfeit,'' is 
good, whether the objection of uncertainty as to the time 
and in " knowing" be taken before or after verdict Beg. v. 
Page, 219 

6. In an indictment charging a conspiracy to cheat and de- 
fraud J. D. and others of certain goods, &c., and laying as 
an overt act the obtaining certain goods, &c., of J. D^ and 
others, the word <' others" must mean others his partners 
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thronghont, and evidence of conspiring to defraud other 
persons than J. D.^ and his partners is inadmissible. Reg. 
y. Steel, 246 

INNOCENT AGENT. 
See Poisoning. Coin^ 8. 

INTENT. 
See FoRGEBY, 14. 

JOINDER OF COUNTS. 
A prisoner may be convicted of felony on an indictment con- 
taining counts for feloniously stabbing, &c., though there 
be a count for a common assault, no question being put to 
the Jury on that count. Reg. v. Jones, . • • .94 

JOINT CRIMES. 
See Coin, 2. 

JOINT STOCK BANKS. 
See Bankers. 

JURY. 

See High Treason. 

A new panel of seventy-two jurors may be ordered by the 
Judge to be summoned during the assizes, and a conviction 
for felony by a Jury selected therefrom, after challenging, 
though more than forty-eight is valid. Reg*, v. Cropper, . 18 

JUSTICES. 
See Bastard, 2. 

LARCENY. 
See Letter. Dwelling-house, 2. 

1. A person hired to drive cattle to a particular place, who 
sells the same and absconds with the money is guilty of 
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Btealing, though the intention to Bell be not eonceived till 
after taking possession. Reg. v. Jackson, . . .32 
2. It is larceny in the servant of the drawer of a cheque on 
bankers, to whom it is given to deliver to a third person, to 
appropriate the value to his own use; and the charge may 
be of stealing a cheque of the value specified without stat- 
ing the drawers to be bankers. Reg. v. Heath, . . S3 

LETTER. 

An inspector secretly put a letter containing a sovereign 
amongst some letters which a letternsarrier, suspected of 
dishonesty, was about to sort. The letter-carrier stole the 
letter and sovereign. Held, not rightly convicted under 1 
Vict. 0. 31, s. 26, of stealing a post letter, such letter not 
having been put in the post in the ordinary way; but 
rightly convicted of larceny of the sovereign. Reg. v. 
Rathbone, 242 

MALICIOUS SHOOTING, WOUNDING, &c. 

See JoiNDEB 07 Counts. 

Under 1 Vict. c. 85, it is no defence to a charge for mali- 
ciously wounding, &c., that the offence would not have been 
murder if death had ensued. Anonymous, . . .40 

MINE. 
In an indictment under 7 & 8 G. 4, c. 30, s. 6, the mine may 
be laid as the property of the person in possession and 
working it, though only an agent for others. R. v. Jones, 293 

MISDEMEANOR. 
See False Pretences, 5. Rape, 2. 

MURDER. 
See Poisoning. Assault, 4, Bastard, 2. 
1 A British subject may be indicted at the Central Criminal 
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Oourt^ under G. 1, o. 81, a. 7, for the murder of a fo- 
reigner out of the Queen's dominions. Beg. y. Azzopardi^ 288 
2. Murder may be committed on a child still attached to the 
mother by the navel-string. Beg. v. Trilloey . . . 260 

NAME. 

See iNBIOTMSNTy 1. BA8TABD9 2. 

NEW TBIAL IN CBIMINAL CASES. 
See Autrefois Convict. 

OBDEB. 

See Fbixndly Societies; 8. Fobgeby^ 8, 6, 7, II, 12, 18, 
15. 

A post-office order for the payment of five pounds, in the ordi- 
nary form is a warrant and order for the payment of money, 
and may be so described in an indictment for larceny. The 
practice of transmitting and paying such orders being 
sanctioned and legalized by 8 & 4 Yict. c. 96, the same 
need not be stamped. Beg. v. Gilchrist, . . . 288 

OUTHOUSE. 
See Abson, 1. 

PABTNEBS- 
See Embezzlement, 1. Fobqeey, 14. Fbiendly Socie- 
ties. Indictment, 6. 

PASS. 

See FoBQEBY, 18. 

PENSION. 
See FoBGEBY, 9. 
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PERJURY. 
See Bankrupt, 1, 3. 

1. An indictment for perjury, stating that the prisoner came 
before a magistrate and felselj and maliciously deposed, 
swore, charged, and gave him to be informed, that 0. F. E. 
had a venereal affair with a donkey, shows sufficiently a 
proceeding before a magistrate to make the false swearing 
perjury. Reg. v. Gurdiner, 95 

2. A question haying no general bearing on the matters in 
issue, may be made material by its relation to the witness's 
credit, and false swearing thereon will be perjury. Beg. y. 
Overton, 263 

3. An indictment for perjury alleged the trial of an issue be- 
fore E. S., Esq., sheriff of D., by virtue of a writ directed 
to the said sheriff. The writ of trial put in evidence was 
directed to the sheriff, and the return was of a trial before 
him, but it was proved that, in fact, the trial took place 
before a deputy, not the under-sheriff. Held no variance. 
Reg. V. Dunn, 297 

POISONING. 

1. An indictment for the murder of A. B. by poison, stating 
that the prisoner gave and administered a certain deadly 
poison, is supported by proof that the prisoner gave the 
poison to C. D., to administer as a medicine to A. B., but 
0. D. neglecting to do so, it was accidentally given to A. B. 
by a child } the prisoner's intention throughout being to 
murder. Reg. v. Michael, 120 

2. In an indictment for murder by poisoning, it is sufficient, 
after alleging the administering, and the deadly poison, and 
the mortal sickness occasioned thereby, to aver '^ of which 
said mortal sickness and distemper the said E. S. on, &o., 
died." Reg. v. Sandys, 227 
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POLICY OP INSURANCE. 
See Undebwbiters. 

POOR LAW GUARDL^S. 
See Bastard^ 2. Fobosby, 7. 

POST-OFFICE. 
See OrdeB; 1. Letteb. 

PRINCIPAL AND ACCESSARY. 
See AooEssABT. Indiotment, 2. False Pbetences, 6. 

QUAKER. 

See AfFIBBfATION; 1. 

RAPE. 

1. A boy tinder fourteen years of age^ indicted for a rape^ 
may be acquitted of the felony and conTicted of an assault 
under 1 Yiot. c. 85; s. 11. Reg. v. Brimilowi . . 122 

2. A priBoner cannot be conyicted of an assault with an in- 
^ tent carnally to know^ fto.^ a girl above ten and under 

twelve years of age, nor of common assault, if she be con- 
senting. The proper charge is of misdemeanor in attempt- 
ing to commit a statutable offence. Reg. v. Martin, • 179 

3. An indictment for rape need not contain an express allega- 
tion of an <^ assault.'^ Reg. v. Allen, .... 181 

4. Penetration short of rupturing the hymen is sufficient to 
constitute the crime of rape. Reg. v. Hughes, . 190 

RECEIVERS. 
See Indictment, 2. 

To bring a case of receiying within 7 & 8 G. 4, c. 29, s. 66, 
the indictment must allege the goods to have been obtained 
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by false pretences, and known to have been so. It is not 
enough to allege them to have been ^' unlawfally obtained^ 
taken, and carried" away. Reg. v. Wilson, . .52 

REQUEST. 
See FoRGEBY, 1, 3, 6, 10, 11, 15. 

RIOTOUSLY DEMOLISHING. 

On an indictment under 7 & 8 G-. 4, c. 30, s. 8, for riotously, 
&c., beginning to demolish, &c., demolishing a dwelling- 
house, total demolition is not necessary, though the parties 
were not interrupted. If the house be destroyed as a 
dwelling-house, it is enough. Four men, members of and 
connected with the family of the owner of the cottage, with 
great violence, and to his great terror, drew him from it 
and pulled it down all but the chimney : held sufficient to 
satisfy the statute, though no other persons were within 
reach of the alarm ; they having no bond fide claim of 
right, but intending to injure the owner. Reg. v. Phillips, 252 

ROBBERY. 

1. Since the 1 Yict. c. 87, an indictment in the ordinary form, 
for robbery, cannot be supported by proof of extorting 
money by threats of charging an infamous crime; and a 
person present to aid A. B. to extort money by such charges, 
cannot be convicted of robbery with A. B. effected by him 
with actual violence, the prison^ being no party to such 
violence. Reg. v. Henry, 118 

2. Assaulting and threatening to charge with an infamous 
crime with intent thereby to extort money, is assault with 
intent to rob under 1 Yict. o. 87, s. 3. Semble, it is still 
robbery to extort money by threatening a charge of sodomy, 

&c. Reg. V. Stringer, 261 
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SERVANT. 
See Embezzlement^ 1, 2. Friendly Sooieties, 2. I4ABOENY, 
1,2. 

SHEEP-STEALING. 

1. Inflicting a wound on a sheep, of which ifc afterwards dies, 
with intent to kill, will support an indictment for killing 
with intent to steal the carcass, though the sheep does not 

die till two days afterwards. Reg. t. Sutton, . .29 

2. An indictment under 7 & 8 G-. 4, c. 29, s. 25, for stealing 
a sheep, is supported by proof of stealing a ewe or ram, 
though the statute specifies '^ ram, ewe, sheep, or lamb." 
Reg. V. M'Cully, .84 

SHERIFF. 
See Pebjuby, 8. 

THREATENING TO ACCUSE. 
See RoBBEBY, 1. 

TREASURER. 

See Costs. 

UNDERTAKING. 
See FoBGEBY, 5, 11. 

UNDERWRITERS. 

The underwriters on a policy on goods fraudulently made are 
within 1 Yict. c. 89, s. 6, though no goods are put on 
board. Reg. v. Wallace, 202 

WARRANT. 

See Fbiendly Societies, 3. Fobgeby, 11. 
VOL. II. 27 
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WITNESS. 
See Bankrupt, 1. Affirmation. 

WOUNDING. 

See Malioious Shooting, &c. 

A wound produoed by a blow from the butt-end of a gun on 
the head is within the 9 G-. 4, c. 81, a. 2, though the part 
of the hat struck by the gun intervened, and was the cut- 
ting substance. Beg. v. Sheard^ 13 

WRIT OF TRIAL. 
See P£RJURT, 1. 
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